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(i) 


APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 


Where in a trial for bribery the principal government witness 
on direct examination alludes to a letter allegedly written to! him by 

I 

a convicted police officer, and thereafter the defense proffers the 
letter for the purpose of showing that said letter would substantiate 
defendant’s claim of entrapment, was it error for the court |to refuse 
to admit the letter for the purpose proffered? 


Where the principal prosecution witness testified that he volun¬ 
tarily cooperated with defendant in defendant’s payment to such witness 
of alleged bribes, and where the defense was entrapment, and the 

i 

initial conversation between the witness and defendant was uncorrobora¬ 
ted and was of paramount importance on the issue of entrapment, was 

i 

it error for the court on request of defendant to refuse to submit to 
the jury the issue as to whether the witness was an accomplice, and 
if found to be such, to consider his testimony with great cade and 
caution, and to give it such weight as the jury thought it honestly 
entitled to receive ? 

| 

! 

m i 

Where a quantity of numbers (lottery) records was seized from 
defendant at time of his arrest for bribery, was it error to'admit 
them into evidence where there was no denial that defendant was a 
gambler and when the defense was ’’entrapment”; and was defendant 

i 

substantially prejudiced by the prosecution’s argument to the jury 
that these records proved that defendant was a big number^ operator, 
and were evidence of a booming business. 


(ii) 


IV 

Where on a hearing on a pretrial motion defendant in testifying, 
and over objection, and at the direction of the Court is ordered to 
give incriminating testimony on issues not pertinent or necessary 
to the motion, is such incriminating testimony admiss ible as a con¬ 
fession? More specifically, where defendant moves for return of 
property and files an affidavit claiming ownership of such property, 
and affidavit is uncontroverted, was it necessary to subject him to 
questions having no bearing on the ownership of the property claimed, 
and clearly intended to elicit incriminating answers bearing on conduct 
not connected with the claiir to the property? 


(iii) 
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I 
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i 
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_ i 

BRIEF FOR APPELLANT 

■ ■ 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 1291 of 
Title 28 of the U. S. Code and Rule 37 of the Federal Rules of Criminal 
Procedure. 

STATEMENT OF THE CASE 


Appellant was charged with Monroe, a captain in the Metropolitan 
Police Department, and with one Chase in an indictment containing one 
count of conspiracy, and several counts of bribery (JA 1-5)1 Prior to 
trial the indictment was dismissed as to Monroe on his motion, and 
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after the opening statement of the government, the Court granted Chase’s 
motion for judgment of acquittal. The government thereafter consented 
to dismissal of the conspiracy count as to appellant, and proceeded on 
the three substantive counts of bribery. 

The principal prosecution witness was Todd O. Thoman, who, on 
the dates of the alleged briberies was a lieutenant on the gambling 
squad of the police department, testified on direct examination that 
on July 14, 1956 he had a conversation with Monroe who told him that 
appellant wanted protection for his numbers business; that Monroe 
then gave him appellant’s telephone number; that later that evening 
he called appellant and asked appellant if Monroe had told appellant 
about him; that appellant interrupted him and said, ”Oh, yeah, yeah, 

I understand. Where can I see you?”; that they arranged to and did 
meet in the District of Columbia later that evening; that Thoman got 
into appellant’s car where appellant and he discussed protection for 
appellant’s office; that appellant asked him what the price would be 
for protection and Thoman told him $500.00 a month; that appellant 
stated that it was too steep, and Thoman then suggested $300.00; that 
appellant then suggested $250.00 and that Thoman agreed to accept that 
amount; that appellant did give him $250.00 on that occasion; that they 
agreed to meet at the same location a month from that date; that Thoman 
then gave appellant his telephone number and appellant gave Thoman his 
telephone number; that he, Thoman, turned this money over to his 
superior. 

Thoman further testified that on July 26, 1954 appellant telephoned 
him and advised him of the location of appellant’s numbers office. On 

f 

July 30, 1954 Thoman telephoned appellant and advised him that he, 
Thoman, was leaving on a two week vacation and would be back in 
Washington on August 16, 1954; that on August 16, 1954 Thoman re¬ 
ceived a call from appellant and they arranged to and did meet on 
August 17, 1954 at which time appellant gave Thoman $260.00 which 
sum he turned over to his superior on August 18, 1954. 

Thoman further testified that on September 8, 1954 he received 
a telephone call from appellant in which they had a short conversation; 


that on September 14, 1954 Thoman telephoned appellant and arranged 
to and did meet with appellant in the same place, at which tiipe ap¬ 
pellant paid Thoman $250.00; that shortly after the money w^s handed 
over to Thoman, Captain Layton, Thoman*s superior, came jover to 
the automobile; told appellant to get out, searched him, took! some 
money from him, and also some numbers slips and tapes. 

On cross examination Thoman testified that he had formerly 

i 

worked under Captain Monroe on the gambling squad; that on October 29, 
1953 he had a conversation with Monroe in which he was asked if he, 
Thoman, would be interested in getting some money from gamblers, 
and Thoman told him he would; that at the time of this proposal of 
Monroe, Monroe was captain of No. 12 Precinct; that pursuant to this 
conversation, Thoman met Prather, another officer of the Metropolitan 
Police Department, at which meeting Prather handed Thoman some 
money with a list of addresses and telephone numbers of alleged 
gambling places; that this was on a Saturday and on Monday morning 
Thoman handed in that money to his superior and reported the in¬ 
cident to him; that thereafter he received instructions from |both the 
United States Attorney and his superiors to continue on with his con¬ 
tracts. 

Thoman further testified that the first time he heard (if ap¬ 
pellant was when Monroe approached Thoman on July 14, 1954, al¬ 
though he had previously read his name in connection with aj Supreme 

Court case; that at the time Thoman first called appellant in Virginia, 

i 

Thoman knew that appellant was on parole. 

On redirect examination Thoman testified that Monroe was now 
in jail because of the bribery of Thoman and that Prather wjas a fugi- 
tive. In questioning Thoman, the prosecutor mentioned a letter 
Thoman had received from Prather, and on recross examination 
Thoman testified that the letter referred to all the persons who 

were arrested. The appellant sought to introduce the letter but 

! 

the Court refused to permit it. 
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Captain John B. Layton, Thoman’s immediate superior at the 
time in question, testified that on the night of July 14, 1954, he ob¬ 
served Thoman leave an automobile registered to appellant; that 
on the evening of September 14, 1954 he searched Thoman and 
removed a billfold and some change from Thoman's pockets; that 
later Layton approached Thoman’s automobile and saw appellant next 
to Thoman; that Thoman identified appellant and produced the money 
which he stated appellant had given him; that appellant denied know¬ 
ing anything about the money; that he searched appellant and found 
papers and tapes commonly used in the numbers game. Over ob¬ 
jection, the papers were introduced, and the witness, Layton, was 
allowed to testify that the tapes indicated a gross for one day of 
$4, 049.12 and a net win of $2, 525.12. 

Deputy Chief Lutz testified that on August 17, 1954 he observed 
appellant's automobile near the place where Thoman's automobile 
had been parked; that the next day Thoman turned over $260. 00 to 
him; that Thoman turned over to him $250.00 on July 22, 1954 and 
$250.00 on September 14, 1954. 

Chief Robert V. Murray testified that he had received a number 
of reports from Thoman regarding appellant, and he relayed instruc¬ 
tions from the United States Attorney to Thoman. 

Thereafter, over objection, the Court admitted the testimony 
of appellant given at a hearing on a motion for suppression and return 
of seized evidence, in which appellant had testified, over objection 
and at the direction of the Court, that he had given Thoman money 
for protection of people engaged in the numbers game. (See JA 46-51). 

Appellant moved for judgment of acquittal, and the Court denied 
the motion. The appellant then offered the letter which Thoman re¬ 
ceived from Prather, but the Court refused to admit it in evidence. 
Whereupon the defense rested. 
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The jury returned a verdict of guilty on all three count^, and 

the Court sentenced appellant to 1 1/2 to 4 1/2 years on each count 

I 

to run concurrently. 


STATUTES INVOLVED 

Section 22-704, D. C. Code (1951 Ed.), (Corrupt influence - 
Officials): 

Whosoever corruptly, directly or indirectly, j 
gives any money, or other bribe, present, rewartjl, 
promise, contract, obligation, or security for thd 
payment of any money, present, reward, or thing 
of value to any ministerial, administrative, executive, 
or judicial officer of the District of Columbia or ^ny 
employee or other person acting in any capacity f<j>r 
the District of Columbia, or any agency thereof, j 
either before or after he is qualified, with intent 
to influence his action on any matter which is then 
pending, or may by law come or be brought beforb him 
in his official capacity, or to cause him to execute any 
of the powers in him vested, or to perform any duties 
of him required, with partiality or favor, or other¬ 
wise than is required by law, or in consideration | 
that such officer being authorized in the line of hik 
duty to contract for any advertising or for the furH 
nishing of any labor or material, shall directly or 
indirectly arrange to receive or shall receive, oil 
shall withhold from the parties so contracted witty, 
any portion of the contract price, whether that price 
_ be fixed by law or by agreement, or in consideration 
that such officer has nominated or appointed any per¬ 
son to any office or exercised any power in him vested, 
or performed any duty of him required, with partiality 
or favor, or otherwise contrary to law; and whosoever, 
being such an officer, shall receive any such money, 
bribe, present, or reward, promise, contract, obliga¬ 
tion, or security, with intent or for the purpose 6r 
consideration aforesaid shall be deemed guilty of! 
bribery and upon conviction thereof shall be pun¬ 
ished by imprisonment for a term not less than six 
months nor more than five years. 

Whosoever corrupts or attempts, directly or 
indirectly, to corrupt any special master, auditor, 
juror, arbitrator, umpire, or referee, by giving, 
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offering, or promising any gift or gratuity what¬ 
ever, with intent to bias the opinion, or influence 
the decision of such officer, in relation to any 
matter pending in the court, or before an inquest, 
or for the decision of which such arbitrator, um¬ 
pire, or referee has been chosen or appointed, 
and every official who receives, or offers or agrees 
to receive, a bribe in any of the cases above men¬ 
tioned shall be guilty of bribery and upon convic¬ 
tion thereof shall be punished as hereinbefore pro¬ 
vided. 


STATEMENT OF POINTS 

1. The court erred in its refusal to admit into evidence a letter 
alluded to by the principal government witness, the letter thereafter 
being proffered by defendant for the purpose of substantiating defen¬ 
dants claim of entrapment. 

2. The court erred in refusing to instruct the jury that it was 
to receive with caution the testimony of the principal government wit¬ 
ness, if it found that such witness was an accomplice. 

3. The defendant was substantially prejudiced by the admission 
into evidence of a quantity of numbers (lottery) records seized from 
him at the time of his arrest, and in the prosecutor's argument that 
these proved that defendant was a big numbers operator and was evi¬ 
dence of a "booming" business. 

4. The court erred in admitting into evidence incriminating 
testimony given by defendant at a hearing on a pretrial motion, such 
testimony not having been pertinent or necessary to the motion and 
having been given over objection, and at the direction of the court 
hearing the motion. 
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SUMMARY OF ARGUMENT 

I 

I. 

Where the principal government witness alluded to a letter on 
direct examination, the letter purportedly written by a convicted 
police officer, the defendant was substantially prejudiced by| the 
court’s refusal of his proffer of the letter, especially when the 
proffer indicated that the letter would show that the witness [was a 
party to the entrapment of the defendant and others. j 

H. 

When the principal government witness testified that lie volun¬ 
tarily cooperated with defendant in the defendant’s payment to witness 
of alleged bribes, it was error for the court to refuse a requested jury 

j 

instruction on the issue of whether the witness was an accomplice, 
and if found to be such, to consider his testimony with great care 

I 

and caution and give it such weight as the jury thought it honestly 
entitled to receive. This instruction was most vital on the issue of 

i 

entrapment where the testimony relating to the initial conversation 
between witness and defendant was entirely uncorroborated. 

m. 

Where a large quantity of numbers (lottery) records Was seized 
from defendant at the time of his arrest for bribery, it was!error to 
admit them into evidence, when there was no denial that defendant was 
a gambler and when the defense was ’’entrapment”; and the defendant 
was substantially prejudiced by the prosecution’s argument !to the jury 

i 

that these records proved that defendant was a big numbers operator, 
and were evidence of a booming business. 
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IV. 


Testimony of the defendant on a pretrial motion for the sup¬ 
pression and return of an automobile and money seized from him 
at the time of his arrest, the court having ordered him to give 
incriminating testimony over objection on issues not pertinent 
or necessary to the motion, is not admissible as a confession, 
since the same was given under judicial compulsion and was 
not voluntary. 


ARGUMENT 


I 

i 

THE COURT’S REFUSAL TO ADMIT THE LETTER 

IN EVIDENCE | 

On direct examination the prosecutor questioned Thoman as to 
whether Prather was a fugitive, and after Thoman answered, the pros¬ 
ecutor asked, ”As a matter of fact, you received a letter frbm him 
dated October — On recross examination Thoman testified that he 
had received such a letter (JA 33). Appellant sought to have the letter 
identified by Thoman, but the Court refused the request (JA] 35). After 
the government rested the appellant made the following proffer: 

’’The Court: Very well. Proceed, Mr. Licfa|- 
tenberg. 


Mr. Lichtenberg: I proffer this in evidence, 
if Your Honor please, to show that Captain Thoman 
had the criminal design which originated with him, 
and he implanted in the minds of the defendants the 
disposition to commit the alleged offense, and in} 
duced its commission in order that he might prose¬ 
cute; and that defendant would not have committed 
the act alleged if Captain Thoman had not inspired, 
incited, or persuaded and lured him to attempt to 
commit it; and that the contents of this letter would 
show that. 

Mr. Troxell: I will concede that the contents 
of the letter speak for themselves, Your Honor, j 

The Court: Regardless of that, I sustained | 
the objection. I am not going to have a letter by 
Mr. Prather received in evidence for any purpose. ” 

(JA 57) 

It is respectfully submitted that since the prosecutor alluded to 
the letter, and the Court permitted the counsel for appellaijt to examine 
the witness, Thoman, regarding the letter, it was of utmost importance 
to appellant’s case if it would in fact substantiate appellants claim of 
entrapment as that term is defined in Sorrels v. United States, 287 U.S. 
434. 
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It was certainly for the jury to give the letter whatever weight it 
deemed appropriate. Certain it is that appellant could not call Prather 
as a witness. 


n 

REQUESTED INSTRUCTION ON 
ACCOMPLICE TESTIMONY 

At the conclusion of all the testimony the appellant requested the 
Court to instruct the jury as follows: 

"In this case the defendant denies the commis¬ 
sion of the offenses charged, but he says that if 
there was any wrongdoing that Captain Thoman was 
an accomplice in the wrongdoing. 

The Government denies that Captain Thoman 
was an accomplice and says that what he did was 
his lawful duty. 

You are told that an accomplice is a person 
who associates himself with a criminal venture 
and participates in it as something he wishes to 
succeed. If you believe that Captain Thoman was 
an accomplice, then you are to consider his testi¬ 
mony with great care and caution, and after so 
doing you may give to it such weight or worth as 
you honestly think it is entitled to receive." 

(J. A. 13) 

The same request was made after the Court’s charge and before 
the jury retired for its deliberations. The Court refused the request on 
both occasions. (JA 52-55, 64). 

The principal, and, in fact, only witness to the initial contact 
with appellant wais Thoman. The conversations between Thoman and 
appellant were of vital importance to the defense of entrapment. It 
must be remembered that Thoman sought out the defendant, arranged 
for the meeting, named the price, and accepted the money. He know¬ 
ingly and voluntarily cooperated with, aided, assisted, and encouraged 
appellant in the commission of the offenses charged. 
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I 


Under the circumstances it was the Court 1 s duty to grafit the 
requested instruction. The leading case in this jurisdiction, requiring 
such an instruction, is Egan v. United States , 52 App. D.C. 390, 287 
Fed. 958, wherein this Court stated: 

I 

"In many jurisdictions the law forbids the conr 
viction of an accused upon the uncorroborated testi¬ 
mony of an accomplice. But in this jurisdiction ! 
such a conviction may be sustained, provided the | 
jury is admonished by the court that the testimony! 
of an accomplice ’ought to be received with suspicion, 
and with the very greatest care and caution. ’ Freed 
v. United States, 49 App. D.C. 392, 394; 266 FedL 
1012, 1014. 

”We have no legislative definition of an accom¬ 
plice. Section 908 of the District of Columbia Code 
provides: 

”’In prosecution for any criminal offense all 
persons advising, inciting, or conniving at the of^ 
fense, or aiding or abetting the principal offender^ 
shall be charged as principals and not as acces¬ 
sories. ’ | 

’’This, however, does not fully meet the easel 
Nor is section 332, Penal Code U.S. (Comp. St. 

Sec. 10506), providing that ’whoever directly com¬ 
mits any act constituting an offense defined in any 
law of the United States, or aids, abets, counsels, 
commands, induces, or procures its commission^ 
is a principal,' conclusive on this point. The broad¬ 
er and more comprehensive rule is that any one ! 
knowingly and voluntarily co-operating with, aiding, 
assisting, advising, or encouraging another in the 
commission of a crime is an accomplice; and this 
is true, regardless of the degree of his guilt. ” *** 

’’ ’ The mere fact that the giver of a bribe, 
under the statutes of the United States (Penal Code, 

Sec. 39 [Comp. St. Sec. 10203]), is guilty of a i 
separate and distinct offense from the receiver, ! 
and must be indicted under a different section of the 
Criminal Code, is beside the case. We cannot ap¬ 
prove the fallacious reasoning of a few courts 
(State v. Durnam, 73 Minn. 150, 75N.W. 1127) 
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that a person who concededly aided in the commis¬ 
sion of the crime, as in the instant case, is not an 
accomplice, unless he can be indicted for the same 
crime as the accused. We are rather in accord 
with the unanswerable reasoning contained in the 
opinion in People v. Coffey, 161 Cal. 433, 119 Pac. 
901, 39 L.R.A. (N.S.) 704, where the court, con¬ 
sidering the exact question before us, the relation 
of the giver of a bribe to the receiver, said: 

” ’ One is an accomplice in a crime because of 
the part that he has taken in it, not because he may 
be indicted as a principal. The latter is a mere, 
accidental circumstance, depending upon the language 
of the statute, and in no way affecting the true touch¬ 
stone, namely, the part which the witness has taken 
in the offense. * * * The law to-day declares that 
the giver of a bribe may be punished for the giving; 
that the officer who receives a bribe may be pun¬ 
ished for the receiving. A. offers B. a bribe and 
by this means advises and encourages the commis¬ 
sion of a crime. B., in turn, consults his friend 
C., who ’advises and encourages’ B. to accept the 
bribe. B. returns to A., and agrees to A. 's corrupt 
proposition, and A. pays the bribe money. C. is 
admittedly an accomplice. He has advised and en¬ 
couraged B. in the commission of a crime, but A. 
has done precisely the same thing, and has gone 
further than B., in that he has not only advised and 
encouraged, but has become a party to the criminal 
agreement. By what logic or reasoning may it be 
said that C. is an accomplice and A. is not? Not 
because of the accidental circumstance, if such 
circumstance exist, that A. can be charged with 
another crime growing out of the same acts; not be¬ 
cause of the accidental circumstance, if it exist, 
that A. cannot be charged with the same crime as 
B., for these are purely accidental circumstances 
and are not of the essence of the consideration. At 
common law the accomplice could not be indicted 
for the same crime, yet he was none the less an ac¬ 
complice. The declaration that one is an accomplice 
if he can be indicted for the same crime charged 
against the defendant on trial is perfectly sound; but 
the converse of the declaration — namely, that if he 
cannot be indicted for the same crime, he is not an 
accomplice — is the merest sophistry, which, 
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ignoring the true test and meaning of the word, seeks 
to turn shadow into substance. * * * If a man has 
committed a crime, if he has aided and abetted in jits 
commission, if he has advised or encouraged its Com¬ 
mission, he is an accomplice with all other participes 
criminis.' 

'Wherever two or more persons engage in the 
commission of a crime, each will be held guilty tb the 
extent of his participation. This is true, whether they 
may be prosecuted under the same statute or different 
statutes. In all such cases, where two or more per¬ 


sons cooperate in the commission of crime, or two or 


more are essential to the commission of a crime, as 


the present case, thev are accomplices, and it is 


error for the court to refuse to c 


the testimonv of one against the other, because ofi its 


self-incriminating character, must be closely scruti¬ 


nized and received with great care and caution." 


* * * * 


'While it is stated in the Thompson Case, coin- 
menting on the ruling in the Yeager Case, the 'liability 
to indictment, under ordinary conditions, is a reason¬ 
able test of the legal relation of the party to the crime 
and its perpetrator,' this is not the only test, as point¬ 
ed out in the Coffey Case. It is merely an accidental 
circumstance 'depending upon the language of the Sta¬ 
tute, and in no way affecting the true touchstone, name 
ly, the part which the witness has taken in the offense. 
The most recent utterance of this court in Freed y. 
United States , supra, is in full accord with the reason- 
ing in the Coffey Case, which, we think, is the better 
and more liberal rule to be applied in jurisdictioris, 
especially, where the accused may be convicted upon 
the uncorroborated testimony of an accomplice." 


"It is a general rule that, when a question of | 
accomplice arises in the trial, the court will instruct 
the jury touching the law of accomplices, and leave 
the determination of the question of whether or not the 
witness is an accomplice to the jury. This, however, 
only applies when there is a dispute as to whether or 
not the witness did in fact do the thing, which, if ad¬ 
mitted, would make him an accomplice. But if, as in 
the present case, the fact of giving the check by the 
witness is not in dispute, but admitted, it is a question 








of law for the court to say whether or not the giving 
of the check makes the witness an accomplice. But 


the admission of the giving and receiving of the check 
did not obviate the necessity of an instruction on the 
law of accomplices . Such an instruction might have 
been omitted, had the testimony of Dudenhoefer been 
confined exclusively to the admission; but it was not. 

He testified at length in regard to his negotiations 
with defendant, much of which is contradicted by de¬ 
fendant and the other testimony and circumstances in 
the case. As to all of his testimony the jury should 
have been cautioned to receive and consider it as 
coming from an accomplice, with all the restrictions 
which the law imposes upon the credibility of such a 
witness.” (Emphasis added). 

’While there is no absolute rule of law prevent¬ 
ing convictions on the testimony of accomplices, if 
juries believe them(1 Bishop’s Cr. Procedure [2d 
Ed. ] Sec. 1081); it is undoubtedly the better prac¬ 
tice, and the one followed in this District, to call 
the attention of the jury to the danger of convicting 
without supporting or corroborating evidence. (Freed 
v. United States, 49 App. D.C. 392, 266 Fed. 1012).” 

Even if Thoman had no criminal intent and was innocent of any 
wrongdoing, he would still fall within the definition of ’’accomplice” as 
pronounced in Egan, supra. 

The Government argued to the trial court that the United States 
Court of Appeals for the District of Columbia in Monroe, et al . v. 

United States, decided April 30, 1956, _U.S. App. D.C._, had 

stated that Thoman was entirely innocent of wrongdoing. While this is 
true, it is also true that this Court, in that case, stated that the lower 
court’s charge was full, fair, and careful; and the lower court in that 
case did give the requested instruction. 
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in. 

ADMISSION OF LOTTERY RECORDS SEIZED FROM 
APPELLANT AT THE TIME OF HIS ARREST 
AND PROSECUTOR’S ARGUMENT 
CONCERNING THEM 


When Captain Layton was testifying, the prosecutor handed him a 
large number of papers which he, Layton, had seized from appellant at 
the time of the arrest. Appellant moved for a mistrial (JA 40) on the 
grounds that these were evidence of a separate and distinct Qffense and 
were irrelevant to the issues of the case on trial. The prosecutor con¬ 
tended he was introducing them for the purpose of showing motive, design, 
and intent. The Court denied appellant’s motion, and the witness pro- 
ceeded to examine the pieces of paper in the presence of the jury (JA 41). 
Appellant again objected and was overruled (JA 42). After the witness 

I 

examined these papers, he was permitted to testify that they indicated 
for one day a gross business of $4,049.12, and a net win of f$2, 525.12 
(JA 43). | 

Appellant again moved for a mistrial on the ground that these 
papers were not necessary to prove any issue in this case, and that they 
were being placed in evidence for the purpose of influencing the jury by 
showing that appellant was a large numbers operator. Appellant made 
the further point that it was admitted that he gave the money to Thoman 
for the purpose testified to by him, and that, therefore, there was no 
necessity for showing intent, design, or motive. The Court again denied 
the motion, and the papers were passed to the jury and examined by it 
(JA 44-45). 


It is submitted that the reasons urged on the lower co|irt are cogent 
and elaboration would serve no useful purpose. 

i 

In addressing the jury, counsel for appellant stated that appellant 
was just a little fellow, but there were those who loved himj that he was 
a human being and subject to human frailties; that the prosecutor had 
introduced into evidence those papers to show that appellant was a 
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gambler, and that in one day appellant had taken in $2,000.00, so that 
the jury could say to itself that appellant was a big numbers operator. 
Counsel urged the jury to not forget that appellant was not charged with 
gambling (JA 61). 

When the prosecutor addressed the jury in rebuttal, he stated 
that appellant was not a little fellow; that appellant wanted to protect a 
booming business; that the booming business was evidenced by the net 
amount; that the gross was over $4,000.00 and the net amount was 
something like $2, 512.00 on September 14, 1954 (JA 62). 

Apparently the prosecutor had forgotten the reason for which he 
had offered the papers, and was now using them for the very purpose 
which appellant had urged the Court was the prosecutor’s true purpose. 

In these remarks to the jury he indulged in an appeal wholly ir¬ 
relevant to any facts or issues in the case, the purpose and effect of 
which could only have been to arouse prejudice. 

See Vierick v. United States, 318 U.S. 237. 

IV 

ADMISSION OF INCRIMINATING TESTIMONY 
GIVEN ON PRETRIAL MOTION 

On November 19, 1954 the Court held a hearing on appellant’s 
motion for the return of certain money and an automobile seized from 
appellant at the time of his arrest. Appellant had filed an affidavit 
claiming ownership of the money (not involved in this case) and the 
automobile. The appellant had made no claim for the money which was 
given to Thoman. 

Appellant was called to the stand only for the purpose of estab¬ 
lishing ownership of these items, because the Court felt that the affi¬ 
davit was insufficient. 
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After testifying to the ownership, the prosecutor, over objection, 

was permitted to question and appellant was required to answer as to 

i 

the reason he had given money to Thoman. 

Appellant refers the Court to JA 46-51. 


It is respectfully submitted that the answers elicited from appel¬ 
lant were not voluntary, and therefore could not constitute a valid con¬ 
fession; and had no pertinency to the subject matter of his motion; and 
certainly were not within the scope of direct examination. 


The gross unfairness of eliciting incriminatory statements under 
such circumstances is obvious. 

i 

Appellant urges that each of the errors alleged is in ai^d of itself 
sufficient to require reversal. In combination, they gravely influenced 
the jury in its verdict. 


As the Supreme Court stated in Kotteakos v. United States, 328 
U.S. 750: ' 

i 

" * * * The question is, not were they (jury) 
right in their judgment, regardless of the error 
or its effect upon the verdict. It is rather what ! 
effect that error had, or reasonably may be taken! 
to have had upon the jury's decision. The crucial) 
thing is the impact of the thing done wrong on the j 
minds of other men, not on one's own in the total 
setting * * * " 

"The inquiry cannot be merely whether there! 
was enough to support the issue, apart from the | 
phase affected by the error. It is rather even so 
whether the error itself had substantial influence j 
If so, or if one is left in grave doubt, the convic-j 
tion cannot stand. " j 


i 
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CONCLUSION 

It is respectfully submitted that the judgment below should be 
reversed. 

Respectfully submitted, 

Joseph Sitnick 

401 Third Street, N.W. 
Washington, D.C. 

William R. Lichtenberg 

National Press Building 
Washington, D. C. 

Counsel for Appellant 
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JOINT APPENDIX 


245 [Filed September 24, 1954] 

IN THE UNITED STATES DISTRICT COURT ! 

FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

I 

i 

Grand Jury Impanelled August 2, 1954, Sworn in August 3, 1954 


UNITED STATES OF AMERICA 
v. 

JOHN B. MONROE 
OTHELLO WASHINGTON 
JOSEPH A. CHASE 


Criminal No. 977-54 


Grand Jury Original 


Violation 18 U.S.C.! Sec. 371 
22 D. C. Cj Sec. 704 


COUNT ONE 

The Grand Jury Charges: 

1. At all times mentioned in this indictment, Todd O. Thoman, Jr., 
a person not indicted herein, was an executive officer and an administra¬ 
tive officer of and an employee acting for the District of Columbia, that is, 
a Lieutenant of the Metropolitan Police Department of the District of 
Columbia, assigned to the Morals Division of said Department and 
charged with the duty, among others, of making investigations to 

obtain such information as would assist in the prevention of! crimes 
and the enforcement of the laws of the District of Columbia relating 
to gambling and with the duty of apprehending criminals and persons 
suspected of crimes committed in the District of Columbia.j 

2. The individuals named as Defendants in this Count of this 
indictment and who will be referred to hereinafter as the Defendants 
are as follows: 
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John B. Monroe 
Othello Washington 
Joseph A. Chase 

Commencing at a time prior to October 29, 1953, and at a place 
or places unknown to the Grand Jurors, and continuing thereafter 
until on or about September 14, 1954, the defendants unlawfully, wil¬ 
fully, feloniously and corruptly conspired and agreed together and 
with other persons, whose names are unknown to the Grand Jurors, 
to violate Section 704, of Title 22, District of Columbia Code, 1951 
246 Edition, by corruptly, directly and indirectly, giving money 

and other bribes and presents to the said Todd O. Thoman, Jr., 
whose official capacity and duties are set forth in paragraph numbered 
1 of this count with the intent to influence the action of the said Todd O. 
Thoman, Jr., on matters then pending and which might by law come 
or be brought before him in his official capacity and to cause him 
to execute the powers in him vested and to perform the duties of 
him required with partiality and favor and otherwise than is required 
by law, respecting the enforcement of the gambling laws of the 
District of Columbia. 

OVERT ACTS 

At the times and places hereinafter mentioned, the defendants 
committed, among others, the following overt acts in the furtherance 
of the said conspiracy and to effect the objects thereof as hereinbefore 
alleged; 

1. On or about October 29, 1953, in the District of Columbia, 
the Defendant John B. Monroe informed the said Todd O. Thoman, Jr., 
that the said Defendant John B. Monroe would arrange for the said 
ToddO. Thoman, Jr., to receive money from gamblers. 

2. On or about July 14, 1954, in the District of Columbia, 

the Defendant John B. Monroe mentioned to the said Todd O. Thoman, 
Jr., the names of Defendants Othello Washington and Joseph A. Chase 
and furnished to the said Todd O. Thoman, Jr., the telephone number 
of the Defendant Othello Washington. 


3. On or about July 14, 1954, in the District of Columbia, the 
Defendant Othello Washington gave to the said Todd O. Thoman, Jr., 
the sum of Two Hundred and Fifty Dollars ($250.00). 

4. On or about July 14, 1954, in the District of Columbia, the 
Defendant Othello Washington furnished the said Todd O. Thoman, 

i 

Jr., the telephone number of the Defendant Joseph A. Chase. 

I 

5. On or about July 30, 1954, in the District of Columbia, 
the Defendants Othello Washington and Joseph A. Chase talked to 
the said Todd O. Thoman, Jr. 

247 6. On or about August 17, 1954, in the District of Columbia, 

j 

the Defendant Othello Washington gave to the said Todd O. Thoman, 

i 

Jr., the sum of Two Hundred and Sixty Dollars ($260.00). 

7. On or about August 24, 1954, in the District of Columbia, 
the Defendant Othello Washington informed the said Todd O.j Thoman, 

Jr., that he was the friend of the Defendant John B. Monroe. 

I 

8. On or about September 14, 1954, in the District of Columbia, 
the Defendant Othello Washington gave to the said Todd O. Thoman, 

Jr., the sum of Two Hundred and Fifty Dollars ($250.00). j 
COUNT TWO | 

The Grand Jury Charges: 

1. The first paragraph of COUNT ONE of this indictment is 
by reference incorporated into and made a part of this count. 

2. On or about July 14, 1954, in the District of Columbia, De¬ 
fendants John B. Monroe, Othello Washington and Joseph Aj. Chase, 
unlawfully, wilfully, feloniously, and corruptly did give money in the 
amount of Two Hundred Fifty Dollars ($250.00) to the said 'todd O. 
Thoman, Jr., with the intent to influence the action of the said Todd O. 
Thoman, Jr., on matters then pending and which might by law come 
or be brought before him in his official capacity and cause Jiim to 
execute the powers in him vested and perform the duties of! him 
required with partiality and favor and otherwise than is required by 
law, respecting the enforcement of the gambling laws of the District 
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of Columbia. (Violation of Title 22, D.C. Code (1951 edition), 
section 704.) 

COUNT THREE 

The Grand Jury Charges: 

1. The first paragraph of COUNT ONE of this indictment is 
by reference incorporated into and made a part of this Count. 

2. On or about August 17, 1954, in the District of Columbia, 
Defendants John B. Monroe, Othello Washington and Joseph A. Chase, 

248 unlawfully, wilfully, feloniously, and corruptly did give money 

in the amount of Two Hundred Sixty Dollars ($260.00) to the said Todd O. 
Thoman, Jr., with the intent to influence the action of the said Todd O. 
Thoman, Jr., on matters then pending and which might by law come 
or be brought before him in his official capacity and cause him to 
execute the powers in him vested and perform the duties of him re¬ 
quired with partiality and favor and otherwise than is required by 
law, respecting the enforcement of the gambling laws of the District 
of Columbia. (Violation of Title 22, D. C. Code (1951 edition), section 
704.) 

COUNT FOUR 

The Grand Jury Charges: 

1. The first paragraph of COUNT ONE of this indictment is by 
reference incorporated into and made a part of this Count. 

2. On or about September 14, 1954, in the District of Columbia, 
Defendants John B. Monroe, Othello Washington and Joseph A. Chase, 
unlawfully, wilfully, feloniously, and corruptly did give money in the 
amount of Two Hundred Fifty Dollars ($250.00) to the said Todd O. 
Thoman, Jr., with the intent to influence the action of the said Todd O. 

Thoman, Jr., on matters then pending and which might by law come or 

% 

be brought before him in his official capacity and to cause him to 
execute the powers in him vested and perform the duties of him 
required with partiality and favor and otherwise than is required 
by law, respecting the enforcement of the gambling laws of the 


District of Columbia. (Violation of Title 22, D. C. Code (1951 edition), 
section 704.) 

/s/ Leo A. Rover 

Attorney of the United States 
in and for the District of Coluijabia 

A TRUE BILL: 

/s/ Royal T. Harris 

249 [Filed September 27, 1954] 

PLEA OF DEFENDANT 

On this 27th day of September, 1954, the defendant Othello 
Washington, appearing in proper person and by his attorney William 
Lichtenberg, Esquire, being arraigned in open Court upon the in¬ 
dictment, the substance of the charge being stated to him, pleads not 
guilty thereto. Bond is set by the Court in the amount of $7, 500.00. 

The defendant is permitted to remain in the custody of his aittorney 
pending the making of bond. 

The defendant is granted 30 days to file appropriate motions. 

By direction of 

David A. Pine 
Presiding Judge 
Criminal Court #2 


251 [Filed October 27, 1954] 

MOTION FOR THE RETURN OF SEIZED PROPERTY AND 
FOR THE SUPPRESSION OF EVIDENCE 

l 

~ ~ ~ — """ — - - i— 

I 

Comes now the defendant, Othello Washington, by his attorney 
of record, William R. Lichtenberg, and hereby moves the Court to 
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255 


direct that certain property, consisting of a 1950 Chrysler New Yorker 
automobile and its contents, of which he is the owner, and which was 
unlawfully seized and taken from him on the 14th day of September, 
1954, by members of the Metropolitan Police Department of the 
District of Columbia, be returned to him and that the said property 
be suppressed as evidence. 

All of which property was seized against the will of the petitioner 
without a valid search warrant or warrant of arrest and prior to arrest 
of your petitioner without a warrant and after an exploratory search, 
in clear violation of the rights of said petitioner under the provisions 
of the Fourth (4th) and Fifth (5th) Amendments to the Constitution. 

LICHTENBERG & LURIA 
By /s/ W. R. Lichtenberg 
Attorney for Defendant 


[Filed November 24, 1954] 

ORDER 

Upon consideration of the motion of the defendant, Othello 
Washington, for the return of seized property and for the suppression 
of evidence, and upon consideration of the hearing on the motion in open 
Court including the stipulations of counsel made in open Court on 
November 19, 1954, it is by the Court this 24th day of November, 1954, 

ORDERED: 

(1) That the said motion is hereby granted with reference to 
a certain automobile; that is, a 1950 Chrysler Sedan having District 
of Columbia License Tags 3-8775 and bearing Serial Number 7128739, 
and the sum of One Hundred Fifty-nine Dollars and Sixty-five Cents 
($159.65), which sum of money was found in said automobile after 


i 
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i 


the defendant Washington was arrested on September 14, 1954. How¬ 
ever, the granting of said motion is subject to the stipulations of 
counsel at the time of the hearing on the motion on November 19, 

1954, as such stipulations will appear in the transcript of the hearing 
on that date. 

(2) That the property clerk of the Metropolitan Police Department 

of the District of Columbia is directed to return the 1950 Chrysler 

I 

Sedan, Serial Number 7128739, and the money found therein, to 
defendant, his attorney William R. Lichtenberg, or to such person 
designated by said William R. Lichtenberg. 

(3) That the defendant, having stipulated ’’that the sa|d auto¬ 
mobile was used by him on September 14, 1954, to drive to |Rock 
Creek Park to meet Todd Thoman, and that the money founfl in and 
seized from the automobile is not any part of the money alleged 

to have been given by defendant to Todd Thoman on September 14, 

1954, ” the said stipulations shall remain in effect subject to objections 
as to relevancy at the trial of this cause. 

/s/ F. Dickinson Letts 
JUDGE 


274 [Filed December 12, 1956] 

On this 12th day of December, 1956, came again the parties afore¬ 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon, after 
hearing further of the evidence and instructions of the Court, the two 
alternate jurors are discharged and the jury retires to consider their 
verdict. 

| 

The jury returns into Court and upon their oath say that the defen- 

I 

dant is guilty on Counts Two, Three and Four; whereupon, jeach and 
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every member of the said jury is asked if that is his or her verdict 
and each and every member thereof say that the defendant is guilty 
on Counts Two, Three and Four. 

The case is referred to the Probation Officer of the Court and 
the defendant is committed to the District of Columbia Jail. Commitment 
issued. 

By direction of 
/s/Joseph C. McGarraghy 
Presiding Judge 
Criminal Court #3 


275 [Filed December 14, 1956] 

MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTANDING 

THE VERDICT AND, IN THE ALTERNATIVE, FOR A NEW TRIAL 

Defendant, Othello Washington, moves the Court to set aside the 
verdict of guilty returned herein, and to enter judgment in accordance 
with the motion for judgment of acquittal made by the defendant at 
the close of all the evidence herein. 

In the alternative, defendant moves the Court to set aside the 
verdict and grant him a new trial for the following reasons: 

1. The Court erred in denying defendant’s motion for acquittal 
made at the conclusion of the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is not supported by substantial evidence. 

4. The Court erred in refusing to permit the introduction into 
evidence of a letter alluded to by witness, Thoman. 

5. The Court erred in refusing to instruct on the law relating 
to testimony of accomplice, as requested. 

6. The Court erred in admitting certain papers seized from 



defendant at the time of his arrest. 


7. The Court erred in refusing to grant a mistrial by reason 
of the introduction of said papers. 

8. Defendant was substantially prejudiced by reason of the 

argument by the attorney for the government in alluding to said papers 

i 

as indicating that defendant was a large numbers operator. 

9. And for other reasons to be called to the attention of the 

276 Court at the hearing hereon. 


277 [Filed December 15, 1956] 


OPPOSITION TO MOTION FOR JUDGMENT OF ACQljlTTAL 
NOTWITHSTANDING THE VERDICT AND, IN THE ALTER¬ 


NATIVE,, FOR A NEW TRIAL 


Comes now the United States by its attorney, the United States 
Attorney in and for the District of Columbia, and respectfully moves 


the Court to deny the motion of defendant, Othello Washington, for 
judgment of acquittal notwithstanding the verdict and for a ijew trial 


and in support hereof the United States respectfully represents to 
the Court as follows: 


1. The Court did not err in denying defendant's motion for judg¬ 
ment of acquittal. 

• i 

2. The contention that the verdict was contrary to the weight of 
evidence is without foundation. 

3. The verdict was supported by substantial evidence. 

4. There is no basis for the contention that the Court erred in 

i 

refusing to permit the introduction into evidence of a letter allegedly 
alluded to by the witness Thoman; the question put to the witness 
Thoman concerning the letter was interrupted by Mr. Sitni^k's ob¬ 
jection so that the question was not ever completed and the witness 

i 



Thoman was not permitted by Mr. Sitnick's interruption to even 
answer the question. Therefore, it is not correct to say that the 
witness Thoman alluded to any such letter. 

5. There was no error in the Court’s refusal to instruct re¬ 
garding the testimony of an accomplice because the record is clear 
on the point that Thoman was not an accomplice. 

6. There was no error in the admission of certain papers 
seized from the defendant at the time of his arrest. 

Eagles v. U. S., 58 App. D.C. 122 
Fall v. U.S., 60 App. D.C. 124 
278 Boram v. U.S., 61 App. D.C. 4 

Robinson v. U.S., 61 App. D.C. 370 
Means v. U.S., 62 App. D.C. 118 
Dickerson v. U.S., 62 App. D.C. 191 
Whitaker v. U.S., 63 App. D.C. 367 
Beard v. U.S., 65 App. D.C. 231 
Bimbo v. U.S., 65 App. D.C. 246 
Tomlinson v. U.S., 68 App. D.C. 106 
Witters v. U.S., 70 App. D.C. 316 
Milton v. U.S., 71 App. D.C. 394 
Bracey v. U.S., 79 U.S. App. D.C. 23 
Holloway v. U.S., 80 U.S. App. D.C. 3 
Copeland v. U.S., 80 U.S. App. D.C. 308 
Medley v. U.S., 81 U.S. App. D.C. 85 

Ladrey v. U.S., 81 U.S. App. D.C. 127 

Deaver v. U.S., 81 U.S. App. D.C. 148 

Brehm v. U.S., 90 U.S. App. D.C. 370 

Harper v. U.S., decided Nov. 21, 1956, _U.S. App. D.C._ 

Fairbanks v. U.S., decided June 30, 1955, _U.S. App. D.C. 

7. There was no prejudice of a legal character in the argument 
of the government alluding to the papers referred to in paragraph 6, 
supra. 

/s/ Oliver Gasch, United States Attorney /s/ Edward P. Troxell, 

Asst. U.S. Attorney 
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279 [Filed December 21, 1956] 


On this 21st day of December, 1956, came the attorney for the 
United States, the defendant in proper person and by his attorneys, 

Wm. Lichtenberg and Joseph Sitnick, Esquires; whereupon, the defendant’s 
motion for judgment of acquittal not withstanding the verdicjt and in 
the alternative for a new trial, coming on to be heard, after argument 

i 

by counsel, is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 


280 [Filed January 10, 1957] 

I 

On this 4th day of January, 1957 came the attorney fqr the govern¬ 
ment and the defendant appeared in person and by counsel, Joseph 

I 

Sitnick, Esq. 

It is adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 
VIO. Title 18, Section 371, U.S. Code 
Title 22, Section 704, D.C. Code 

as charged in counts 2, 3 and 4 and the court having asked ithe defendant 

whether he has anything to say why judgment should not be pronounced, 

I 

and no sufficient cause to the contrary being shown or appearing to 
the Court. 

[ 

It is adjudged that the defendant is guilty as charged and con- 
victed. 

It is adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative 
for imprisonment for a period of 
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One and one half (1 l/2) years to Four and one half (4 1/2) 
years on each of counts 2, 3 and 4; said sentence by the 
counts to run concurrently. 

It is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 

. /s/Joseph C. McGarraghy 

JUDGE 


[Filed January 7, 1957] 

NOTICE OF APPEAL 

t 

Name and address of appellant Othello Washington 
Name and address of appellant's attorneys: 

William R. Lichtenberg, National Press Building, 
Washington, D. C. 

Joseph Sitnick, 401 Third Street, N. W., 

Washington, D.C. 

Offense D. C. Code (1951 Ed.), Sec. 22-704 (Corrupt 
influence -Off ic ials) 

Concise statement of judgment or order, giving date, and 
any sentence January 4, 1957, sentence of 1 1/2 
to 4 1/2 years. 

Name of institution where now confined, if not on bail D. C. Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 

/s/ Othello Washington 

January 7, 1957 Appellant 

/s/ William R. Lichtenberg 
/s/ Joseph Sitnick 

Attorneys for Appellant. 
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[Filed January 22, 1957] 

j 

STIPULATION 

j 

It is hereby stipulated by and between counsel for defendant and 
counsel for the government that the following instruction to 'the jury 
was requested by defendant of the trial court, and that the said court 
refused to grant the same: 

”In this case the defendant denies the commission of the offenses 
charged, but he says that if there was any wrongdoing that Captain 
Thoman was an accomplice in the wrongdoing. 

The Government denies that Captain Thoman was an Accomplice 
and says that what he did was his lawful duty. 

You are told that an accomplice is a person who associates 
himself with a criminal venture and participates in it as something 
he wishes to succeed. If you believe that Captain Thoman ^vas an ac- 
complice, then you are to consider his testimony with great care 
and caution, and after so doing you may give to it such weight or 
worth as you honestly think it is entitled to receive. ” 

/s/ Joseph Sitnick 


/s/ William R. Lichtenberg 
Counsel for defendant 


/s/ Edward P. Troxell 
Asst. United States Attorney j 


i 
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One and one half (1 1/2) years to Four and one half (4 1/2) 
years on each of counts 2, 3 and 4; said sentence by the 
counts to run concurrently. 

It is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 

. /s/Joseph C. McGarraghy 

JUDGE 


281 [Filed January 7, 1957] 

NOTICE OF APPEAL 

Name and address of appellant Othello Washington 
Name and address of appellant’s attorneys: 

William R. Lichtenberg, National Press Building, 
Washington, D. C. 

Joseph Sitnick, 401 Third Street, N. W., 

Washington, D.C. 

Offense D. C. Code (1951 Ed.), Sec. 22-704 (Corrupt 
influence-officials) 

Concise statement of judgment or order, giving date, and 
any sentence January 4, 1957, sentence of 1 1/2 
to 4 1/2 years. 

Name of institution where now confined, if not on bail D. C. Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 

/s/ Othello Washington 

January 7, 1957 Appellant 

/s/ William R. Lichtenberg 
/s/ Joseph Sitnick 

Attorneys for Appellant. 
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[Filed January 22, 1957] 


STIPULATION 


It is hereby stipulated by and between counsel for defendant and 
counsel for the government that the following instruction to I the jury 

i 

was requested by defendant of the trial court, and that the said court 
refused to grant the same: 

"In this case the defendant denies the commission of the offenses 
charged, but he says that if there was any wrongdoing that Captain 
Thoman was an accomplice in the wrongdoing. 

The Government denies that Captain Thoman was an accomplice 
and says that what he did was his lawful duty. 

You are told that an accomplice is a person who associates 

i 

himself with a criminal venture and participates in it as something 

he wishes to succeed. If you believe that Captain Thoman was an ac- 

I 

complice, then you are to consider his testimony with greajt care 
and caution, and after so doing you may give to it such weight or 

I 

worth as you honestly think it is entitled to receive." 

/s/ Joseph Sitnick 


/s/ William R. Lichtenberg 
Counsel for defendant 


/s/ Edward P. Troxell 
Asst. United States Attorney! 


I 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
2 [Filed February 4, 1957] 


Washington, D.C. 

Monday, December 10, 1956. 

The above-entitled matter came on for trial before Honorable 
JOSEPH C. McGARRAGHY, a judge in the United States District 
Court, and a jury at 11:00 a. m. 

APPEARANCES: 

For the Government: 

EDWARD P. TROXELL, Esq., Assistant United 
States Attorney. 

For the Defendants: 

JOSEPH SITNICK, Esq., and 

WILLIAM R. LICHTENBERG, Esq., for Othello 

Washington. 

H. CLIFFORD ALLDER, Esq., for Joseph A. Chase. 

* * * * ★ * 

32 OPENING STATEMENT ON BEHALF OF DEFENDANT 

WASHINGTON 

MR. SITNICK: May it please the Court and you ladies and 
gentlemen, you have heard from Mr. Troxell, the prosecutor in this 
case, as to what he proposes to show you to try to convince you beyond 
a reasonable doubt that Othello Washington is guilty of counts two, three, 
and four of this charge of bribery, that is, that Mr. Washington gave 

33 certain sums of money to Mr. Thoman in connection with Mr. 
Thoman doing something for him. 

To be candid with you ladies and gentlemen, the defense in this 
case, and none other, is not that Mr. Washington didn’t give Mr. 

Thoman any money but that he gave it to him under a situation where 
he was entrapped. And that simply means, as His Honor will explain 
it to you at the appropriate time, that Mr. Thoman and another police 
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34 


officer knowing of some situation in which Mr. Washington Was involved 
came to him and got him, induced him, to make a deal with them 
so that they would give him protection. And His Honor will tell 
you at the appropriate time that entrapment is a complete defense 
to a charge of this type if we satisfy you from the evidence that 
entrapment existed. 

We will show you that in July of 1954 Mr. Washington }iad just 

I 

been out of jail for a few months on a gambling charge and Was out 
on parole; that he didn’t know Mr. Thoman from Adam; that!Mr. 

i 

Thoman — pardon me — while he was on parole, the condition of 
his parole was that he was not to leave the State of Virginia;! that he 
was to remain on his farm in the State of Virginia. 

He was living up to the condition of the parole when one night 
he got a call from Mr. Thoman, whom he never knew or met before 
or never heard of. And Mr. Thoman said to him, ’’Captain iMonroe 
told me to call you. ” i 

Captain Monroe, ladies and gentlemen, was another police 
officer, who was the head of the 12th Precinct, had been a member 
of the gambling squad in the District of Columbia, and Mr. Thoman 
was a lieutenant then and had succeeded Captain Monroe to the position 
in the gambling squad. Apparently what had happened was that Mr. 
Monroe told Mr. Thoman, or vice versa, that Othello Washington 
would make a nice fish; that he was probably still engaged ih the 

i 

gambling business and that if you contact him, tell him that you know 
about it; that he is ripe for plucking. 

Now, ladies and gentlemen, we are not going to stand] up here 
and deny that Mr. Washington was in prison or deny that hej was a 
gambler. But just remember this in your deliberations and I feel 

j 

that justice will really be done: Under our system of juris prudence 
a man is tried only from what he is charged. This man is charged 
for bribery. He is not charged with being a gambler. Thaj: should 
be eradicated from your minds. He is not charged with haying been 
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in jail. That should be eradicated from your minds. But the reason 
I mention it is that you can see that in connection with our defense 
how ripe a plum he was for plucking when these police came up to him 
with this plan. 

And I ask you to remember in considering the evidence at all 
times that this plot originated in the mind of Mr. Thoman, who will be 
35 a witness here, and the mind of one Monroe right here in this 

court house when one day Monroe approached Thoman and said, 

T ’Are you making anything out of being head of the gambling squad?” 

He said, ”1 was a damn fool when I was on it. I didn’t get any money. ” 
He said, ’’You ought to do better than that. ” And they arranged some¬ 
thing between themselves. Remember, Monroe, having been the 
head of the gambling squad, knew the names and addresses of all 
of these prospective victims. He knew and he told Thoman, ’’Don’t 
be a damn fool; you take advantage of it too. ” 

And in connection with that plot they came to this man and — what 
was he to do under the circumstances? You folks remember that you 
are trying a human being and not an angel. Put yourself in his place 
and when you listen to the evidence please bear in mind — please bear 
in mind — what the defense of this man is. 

And, as I said before, His Honor will instruct you that entrapment, 
if we establish it to your satisfaction, is a complete defense and your 

verdict at the proper time should be that of not guilty. 

****** 

39 TODD O. THOMAN, JR. 

was called as a witness by the Government and, after being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. TROXELL: 

Q. What is your name, sir? A. Todd O. Thoman, Jr. 

Q. What is your occupation? A. Acting Captain, Metropolitan 
Police Department, in charge of the gambling and liquor squad. 


Q. Of the morals division? A. Yes, sir. 

Q. Of the Metropolitan Police Department? A. Yes, J sir. 

Q. Of the District of Columbia? A. Yes, sir. 

Q. Were you so employed during the period from Jul^ 13, 

i 

1954, through September 15, 1954? A. I was a lieutenant in the 
gambling and liquor squad of the morals division, Metropolitan Police 
Department. 

Q. Your immediate superior at that time was whom? ! A. Captain 

i 

John B. Layton. 

Q. You presently occupy the position that Captain Layton 
occupied at that time? A. I do. 

Q. Who is the head of the morals division of the Metropolitan 

i 

Police Department? A. Deputy Chief Clarence H. Lutz. 

Q. And did Deputy Chief Lutz enjoy that position during the 
period of September 13, 1954, through — I mean July 13, 1&54, through 
September 15, 1954? A. He did. j 

Q. Now, during that period of time what were your duties? A. I 
was a lieutenant assigned to the gambling and liquor squad of the morals 
division. 

Q. With what duties ? A. To enforce all gambling aTd liquor laws 
in the District of Columbia. 

Q. Now, Captain, On July 14, 1954, did you have occasion to 
have a conversation with a person known as John B. Monroe? A. I did. 
Q. And where was that conversation? A. That was ijn the hallway 


just outside of the morals division office on the 5th floor of! the Municipal 
Building, 300 Indiana Avenue, Northwest. 

Q. What time of day was that, Captain? A. About 8:45 a. m. 

Q. And what was the conversation which you had with Captain 

i 

Monroe at that time ? 

♦ * 4c 4c 4c | 4c 

i 

A. Captain Monroe called me out in the hallway froija the office 
and gave me the telephone number of Othello Washington, telling 
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me that Washington would like to see me; that he, Monroe, couldn’t 
do him any good and that he knew that I could and he wanted me to get 
in touch with Washington. 

Q. What precisely did he say about what Washington had said 
to him? 

****** 

42 THE WITNESS: Monroe stated to me that Washington was in the 
numbers business and he wanted some protection for his numbers 
business. 

BY MR TROXELL: 

Q. All right, Captain, did you receive a telephone number 
from Monroe at that time ? A. I did, sir. 

Q. What number was that? A. The number was Lenah L-e-n-a-h 
5-2511. 

Q. And did he say whose number that was? A. He said that 
that was Othello Washington’s telephone number. 

Q. When you say Othello Washington, are you referring to any¬ 
body in the room here at this time? A. I am, sir. 

Q. Do you see that person here? A. I do, sir. 

Q. Where is he seated? A. He is seated just to the right of 
Mr. Lichtenberg. 

MR TROXELL: May the record show, if the Court please, 
that the witness has identified the defendant Washington ? 

43 THE COURT: Very well. 

BYMR TROXELL: 

Q. Now, thereafter, that day, and as a result of that conversation 
what if anything did you do? A. I called that number about 6:20 p. m. 
that evening. 

Q. And who answered the telephone? A. Mr. Othello Washington 
answered the telephone. 

Q. And at that time did you have a conversation with the defendant 
Othello Washington? A. I did. 


■A 

L. 
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Q. And do you recall what you said and what he said at that 
time? A. I do, sir. 

Q. And what did you say to Othello Washington and wliat did 
he say to you at that time ? A. I started out — I told him wi^o I was; 
that I was Lieutenant Thoman. There was some difficulty about him 
hearing me as he asked me if I could hear him. I told him ihat I 
could. I again repeated who I was and I asked him if Captaijn Monroe 

i 

had told him about me. 

At that time he interrupted and said, "Oh, yeah, yeal^, I under¬ 
stand. Where can I see you?" 

Q. All right, was there any further conversation? A. There 

i 

was. 

44 Q. What was that conversation? A. We made arrangements to 

I 

meet at the corner of Flagler Place and V Street at 10:30 pirn. that 
night. 

Q. Is that Northwest? A. Northwest, sir, in Washington, D.C. 

Q. All right. And what if anything did he say about the place of 
meeting? A. He asked me if I knew where he lived. I told him I did 
not. He gave me his home address, 2029 Flagler Place. II asked him 
if I should come to the house and he said, "No, we better ipeet on the 
comer of Flagler and V. 

Q. All right, now, as a result of that conversation did you go 
any place? Well, first, as a result of that conversation di<} you make 
a report to anybody? A. I did. 

Q. And to whom did you make your report? A. I called Captain 
Layton and told him what had transpired. 

Q. That is Captain John B. Layton? A. That is correct, sir. 

j 

Q. He at that time was head of the gambling and liquor squad 
of the morals division of the Metropolitan Police Department? A. Yes, 
sir, he was. 

Q. All right, now, thereafter as a result of the conversation with 

- 

Washington, did you do anything? A. I did. 
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20 


46 




Q. And what did you do? A. I drove in my car to Flagler 
Place and V Street, Northwest, Washington, D.C. I left my home 
about 10:05 p. m. that night and I arrived at Flagler and V about 
10:35 p. m. 

Q. And Flagler and V would be in the Northwest section of 
town? A. Northwest Washington, yes. 

Q. In the District of Columbia? A. Yes, sir. 

Q. And did you meet anybody there? A. I did. 

Q. And whom did you meet there? A. I met Othello Washington. 

Q. This defendant here? A. Yes, sir. 

Q. All right, now, what if any conversation did you have with 
Othello Washington at that time ? A. He said that we shouldn't 
stay there on the corner; that we should ride around; and that we would 
take his car. And he suggested that I meet him at 2nd and V, which 
was just a block away. 

Q. And did you meet Washington at 2nd and V Streets, Northwest? 

A. I did, sir. 

Q. About what time was that? A. Oh, I would say in a few 
minutes after that time. 

Q. This was still July 14, 1954? A. Yes, sir. 

Q. All right, after you met him at 2nd and V Streets, Northwest, 
what if anything happened then? A. I got into his car. 

Q. At whose invitation? A. At his invitation. 

Q. All right. A. And he was driving and we drove to Rock 
Creek Park to a road called Ridge Road, which is justoff of Military 
Road, at Ridge Road and Oregon Avenue. 

Q. Is that in the District of Columbia? A. It is, sir. 

Q. In the Northwest section of town ? A. Yes, sir. 

Q. All right, what if anything happened by way of conversation 
during this ride from 2nd and V Streets, Northwest? A. Well, he 
talked about his numbers business. He stated that he had been away 
for sometime and that he wanted some protection in his office; that 


I 


I 

he didn’t care about every little old two-cent writer out in the street; 
that he wanted protection for himself in his office. 

Q. Did he say who would be in his office ? A. He saijd that he 
wanted to be in the office himself to see where his money was going. 

Q. And did he say who else was with him in the business ? 

A. He did. 

Q. And who else was? A. He stated that Joe Chase was running 
the business — running his business while he was away. 

Q. When you say "his business, " whose business ? A. That 
is Washington’s business. j 

Q. All right, now, what further did he say about his business? 

A. He stated that he knew it was a bastard business but thai he had 
to run it just like any other business and that he wanted to be in a posi- 
tiai to know where his money was going. 

Q. And did he ask for any special favor from you at that time ? 

A. He did. j 

Q. And what was that favor? A. He wanted to know jif I could 
give him protection on his office, to let him know when his Office was 
liable to be raided, and I told him that I could give him that protection. 

Q. Now, do you recall whether or not there was any other 
conversation with him at that time? A. There was. | 

Q. And what was that? A. He asked me what the price would 

be — 

Q. All right. A. — to give him that protection. I told him 
five hundred a month. He stated that was too steep and theiji I sug¬ 
gested three hundred a month. And then he said, ’’Well, hcfw about 
half of the first figure that you mentioned?'* meaning five hundred, 

and I said that would be agreeable, two hundred and fifty dollars a 

, i 

month. 

Q. And do you recall anything further that was discussed at that 

i 

time? A. Well, during the conversation with him he paid ^ne $250. 

Q. And where were you and Washington zt the time that he gave 
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you the $250? A. To the best of my recollection we had started back 
to Flagler Place and V Street, Northwest, and were in the vicinity of 
Beach Drive in Rock Creek Park where we had stopped, and he wrote 
the telephone number of Joe Chase down for me. 

Q. And about what time of the evening was it when he did that ? 

A. I would say that that would be around 11 o’clock. 

Q. 11p.m.? A. 11p.m., yes. 

49 MR. TROXELL: May it please the Court, may the contents of 
this envelope be marked Government’s Exhibit 2 for identification, 
and the envelope itself be marked Government’s Exhibit 2-A for 
identification ? 

THE COURT: Very well. 

(Contents and envelope were marked 
Government’s Exhibits Nos. 2 and 
2-A, respectively, for identification.) 

THE DEPUTY CLERK: Government Exhibits 2 and 2-a marked 
for identification. 

BY MR. TROXELL: 

Q. Captain, I show you an envelope. I ask you to examine the 
contents of the envelope and state whether or not you can identify the 
contents, the contents being Government's Exhibit 2 for identifica¬ 
tion? A. I can. 

Q. And what are the contents, that is, what are Government’s 
Exhibit 2 for identification? A. Two one-hundred-dollar Federal 
Reserve notes, one twenty-dollar Reserve note, and three ten-dollar 
Reserve notes. Federal Reserve Notes. 

Q. And when and where did you first see these notes, which 
are Government’s Exhibit 2 for identification? A. At the time they 
were given to me by Othello Washington in Rock Creek Park on July 14, 
1954. 

50 Q. And when he gave those to you, were you in the District of 
Columbia? A. I was, sir. 

Q. And was Othello Washington in the District of Columbia? A. He 
was, sir. 


I 


A. 
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MR. TROXELL: If it please the Court, at this time the Govern¬ 
ment offers in evidence as Government’s Exhibit 2 the exhibit which 
has been identified. 

THE COURT: Very well, it will be received. 

(Thereupon, Government’s Exhibit No. 2, 
previously marked for identification 
and subsequently identified as |$250 in 
Federal Reserve Notes, was rjeceived in 
evidence.) 

MR. TROXELL: May these be shown to the jury, Yoqr Honor? 

MR. LICHTENBERG: We will stipulate it is real money. 
(Government Exhibit 2 was thereupon shown to the jury.) 

BY MR. TROXELL: 

Q. Now, Captain, what further conversation did you have with 
Othello Washington on this occasion, that is, July 14, 1954? A. We 
51 agreed to meet at the same location on Ridge Road in Rock 

Creek Park in Washington, D. C., a month from that date. 

Q. When you say the same location, do you mean Beaph Drive or 
some other location? A. No, the same location on Ridge Road. 

Q. Was that pointed out to you by Othello Washington ? A. It 

was. 

Q. And what did he say about it? A. Well, he said that that 
was a famous picnic area up there, and at that time there were several 
people out in the field there with horses and it was a spot wjiere people 

i 

gathered there on Ridge Road. 

Q. All right, now, was there any further conversation? A. I 
know we talked quite a bit there but that is about all that I can recall. 

Q. Did you give him your number and he give you his number? 

. 

A. Oh, yes, I gave him my telephone number and he gave |ne his 
telephone number, and also Joe Chase’s telephone number.j 

Q. Now, after that conversation was completed or after you 
had completed your ride in Rock Creek Park, where did you go? A. We 
drove back to 2nd and V Streets. 
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52 Q. The place from which you had started? A. That is right, sir. 

Q. All right, and did you then drive on home ? A. Yes, sir. 

Q. Now, directing your attention to July 22, 1954, do you recall 
whether or not anything unusual happened that day? A. In the after¬ 
noon — I believe it was about 2:30 p. m. or in that vicinity — I turned 
the money over to Deputy Chief Lutz that I had received from Othello 
Washington on July 14. 

Q. When you refer to ’’the money, ” you are referring to Exhibit 
2? A. That is correct. 

Q. And what persons were present at the time you delivered the 
$250 to Chief Lutz? A. Captain John B. Layton was present. 

Q. And at that time were the serial numbers of these bills 
recorded by Layton and Lutz? A. They were. 

Q. Now, directing your attention to July 26, 1954, did anything 
unusual happen that day? A. It did. 

Q. And what was it, sir? A. About 7:25 p. m. that evening 
on July 26, 1954, I received a telephone call from Othello Washington. 

53 Q. The same defendant? A. Yes, sir. 

Q. All right, then, what was that conversation? A. He told 
me of the location of his numbers drop, which was 511 Florida Avenue, 
Northwest, and that the office was located in the old smokehouse, 
which I knew to be located at 4 — in the rear of 463 Florida Avenue, 
Northwest. 

Q. And what was the rest of the conversation? A. Well, he 
stated that they wouldn’t be at that location very long, that is, the 
smokehouse because he didn’t particularly like that location and he 
would move and that he would let me know when he did move. 

Q. What was it he was going to move? A. He was going to 
move his numbers office. 

****** 

57 Q. All right, now, directing your attention to August 16, 1954, 

did anything unusual happen on that occasion? A. Yes, sir. 
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Q. What was that? A. I received a telephone call from Othello 
Washington. 

Q. About what time of day was that, sir? A. As I recall, it was 
about 7:25 p. m. on August 16. 

Q. All right, and what was the conversation that you had with 

j 

Washington on that occasion? A. He asked me if I could me^t him 
that evening. He had some information for me, I believe he said. 

I 

1 told him that my car was in the shop and I would not be abl^ to meet 
him that evening but I would meet him the following evening,! which 
was August 17, 1954, at 8 p. m. at the same place. 

Q. All right, now, as a result of that telephone call, which 
you received from Washington on August 16, 1954, did you make a 
report to anybody? A. I did. 

58 Q. And to whom did you make your report? A. I ma4b a report 

to Deputy Chief Lutz. 

Q. That is Clarence H. Lutz? A. Yes, sir. 


Q. Deputy Chief of Police ? A. Yes, sir. 

Q. All right, now, on August 17, 1954, what if anything did you do 
as a result of the call of August 16 from Washington? A. l| met 
Othello Washington on Ridge Road in Rock Creek Park in Washington, 
D.C. 

Q. And about what time of day was that? A. That whs about 8 -- 
I would say about 8:07 p. m., I think it was. 

i 

Q. And did you have a conversation with Washington at that 
time? A. I did. 

Q. And what was that conversation? A. Well, we hid a con¬ 
versation about his numbers business. He talked about other people. 

He talked about him being away so long and that he was trying to 
supervise his business more closely now. 

Q. What kind of business? A. His numbers business. 

Q. What if anything else transpired at that time? AJ And during 

the conversation he gave me $260 as a monthly payment for 


protection. 
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Q. Of what? A. Of his numbers business. 

Q. All right, now, where were you at the time that he gave you 
the $260? A. We were in the parking area on Ridge Road in Rock 
Creek Park in Washington, D.C. 

MR. TROXELL: If it please the Court, may the contents of this 
package be marked Government's Exhibit 3 for identification, and the 
package itself be marked Government’s Exhibit 3-A for identification? 

THE COURT: Very well. 

THE DEPUTY CLERK: Government's Exhibits 3 and 3-A marked 
for identification. 

(Contents and envelope were marked 
Government's Exhibits Nos. 3 and 3-A, 
respectively, for identification.) 

BY MR. TROXELL: 

Q. Captain, I show you a package which is marked Government's 
Exhibit 3-A, and also the contents which are Government's Exhibit 3 
for identification. Will you examine the contents, that is Government 
Exhibit 3, and state whether or not you can identify them? A. I can. 

Q. What are they? A. It is two one-hundred dollar Federal 
Reserve notes and three twenty-dollar Federal Reserve notes given 
to me by Othello Washington about 8:07 p. m., August 17, 1954, on 
Ridge Road in Rock Creek Park in Washington, D.C. 

MR. TROXELL: If it please the Court, at this time the Government 
offers in evidence as Government's Exhibit 3 the contents of Govern- 
ment's Exhibit 3-A, that is, currency in the amount of $260. 

THE COURT: It will be received. 

(Thereupon, Government's Exhibit No. 3, 
previously marked for identification and 
subsequently identified as $260 in 
Federal Reserve Notes, was received 
in evidence.) 

MR. TROXELL: May these be shown to the jury? 

(Government Exhibit 3 was thereupon shown to the jury.) 
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BY MR. TROXELL: 


Q. Now, referring again to Government's Exhibit 3, the $260, 
do you recall what if anything you did with this money? A. I do. 

Q. And what was done with it? A. I turned that money over to 
Deputy Chief Lutz. 


Q. Now, directing your attention to September 14, 1954; do 
you recall whether or not anything unusual occurred that dayl? A. Yes, 


Q. And what was it, sir? A. I called Othello Washington about 

1 

7:40 p. m., I believe it was. 

Q. Now, prior to that time, prior to your calling Othtllo 
Washington, what if anything unusual occurred with reference to your 
person. A. Oh, about 6:30 p. m. that same evening I was Searched 

by Captain John B. Layton, and all money that I had on my person 
was taken from me. 

Q. And were you in the company or under the direct observation 

i 

of Captain Layton thereafter? A. I was until I would say 41or 5 
o'clock the next morning. 

Q. Now, after you were searched by Captain Layton at 6:30 p. m. 
on September 14, 1954, what if anything did you do with reference to 
this matter? A. As I say, I called Othello Washington and made 
arrangements to meet him at 8:30 p. m. on Ridge Road in dock Creek 
Park in Washington, D.C. 

Q. Now, as a result of that call, that conversation with Washing¬ 
ton, did you meet him as agreed? A. I did. 

Q. And about what time was it that you arrived at the agreed 
place? A. I would say it was about 8:40 p. m. 

Q. And where did you meet Washington on that occasion? A. I 

i 

met him on Ridge Road in Rock Creek Park in Washington,j D.C. 

Q. And did you get into his car or did he get into you^r car? 

A. I recall he got into my car. 
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64 Q. All right, now, do you recall what your conversation was at 
that time with Washington? A. I don’t recall exactly what was aid. 

I know that he paid me $250. 

Q. Is your recollection now exhausted regarding the content of 
your conversation at that time? A. It is. 

Q. Did you make notes shortly after the conversation? A. I 

did. 

Q. Were those notes made by yourself? A. Yes. 

Q. And do they accurately contain reference to what transpired 
at the time of the occurrence ? A. They do. 

Q. And when did you make these notes ? A. Oh, I would say 
within a day after the arrest of Washington. 

Q. And did you make these notes by longhand or by typewriter? 

A. They are typewritten. 

Q. And do you have those notes with you? A. I do. 

Q. Would your recollection be refreshed if you saw those 
notes ? A. It would. 

65 MR. TROXELL: May the witness refresh his recollection? 

THE COURT: Yes. 

BY MR. TROXELL: 

Q. Is your recollection refreshed, sir? A. Yes, sir. 

Q. What was the conversation at that time? 

MR. SITNICK: May we see those notes from which he refreshed 
his recollection? 

MR. TROXELL: If it please the Court, may this piece of 
paper be marked so that we will know which piece of paper it is, how¬ 
ever you may wish to have it marked. 

THE COURT: Well, mark it 4, the next number. 

THE DEPUTY CLERK: Government’s Exhibit Number 4 for identi¬ 
fication. 

(Paper was marked Government’s 
Exhibit No. 4 for identification.) 
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BY MR TROXELL: 

I 

Q. What was the conversation at that time, sir? A. jWell, we 
talked about his numbers business and talked about — he talked about 
how bad the numbers business had been — had a number of |iits. And 
at that time he gave me the money. And we had only talked a minute 
or two when Captain John B. Layton came upon the scene, i 

Q. And what if anything did he do? A. He told Othello Washing¬ 
ton to get out of the car, and at that point he searched Washington, 
took some money from him, and also some numbers slips and number 
run-down tapes. 

MR. TROXELL: If it please the Court, may this be iarked 
Governments 5-A for identification, and the contents be marked 
Governments 5 for identification. 

THE COURT: Very well. | 

THE DEPUTY CLERK: Governments Exhibits 5 and 5-A masked 
for identification. 

(Contents and envelope were marked 
Governments Exhibits Nos. 5 and 5-A, 
respectively, for identification.) 

BY MR TROXELL: 

Q. Now, Captain, what are the contents, that is, what are that 
is called Governments Exhibit 5 for identification? A. It is fifty 
five-dollar bills that I received from Othello Washington aljout 8:45 p. m., 
September 14, 1954, on Ridge Road in Rock Creek Park in Washington, 
D.C. 

Q. Was that Military Road and Oregon Avenue ? A. Yes, sir. 

Q. Now, going back to the matter of August 17, 1954, do you recall 
that the amount you received on that occasion was $260? Cfan you explain 
that difference between that amount and the amount which yjou received 
on the other two occasions? A. I can. 

Q. What was that explanation? A. At the time Othello Washington 
gave me the $260, he did not have change to give me $250; so therefore 
he gave me a twenty which made $260. 
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Q. Now, Captain, after you received this money on September 14 - 

) 

referring now to Government’s Exhibit 5 for identification — what if 
anything did you do with it? A. I turned the money over to Deputy 
Chief Lutz about 2 a. m. the following morning. 

Q. And what persons were present at that time? A. Captain 
Layton was also present. 

Q. And at that time were the serial numbers of these bills 
recorded? A. They were. 

Q. By whom? A. By me and also by Deputy Chief Lutz and 
Captain Layton. 

Q. Did Chief Lutz keep the money then? A. He did, sir. 

Q. Did Chief Lutz keep the other money, that is, Government’s 
Exhibits 2 and 3? A. He kept it until such time as he could turn it 
into the Property Clerk. 

MR. TROXELL: At this time, if it please the Court, the Govern¬ 
ment offers in evidence Government’s Exhibit 5. 

68 THE COURT: It will be received. 

(Thereupon, Government’s Exhibit No . 

5, previously marked for identification 
and subsequently identified as $250 in 
Federal Reserve Notes, was received 
in evidence.) 

MR. TROXELL: May these be shown to the jury? 

(Government Exhibit 5 was thereupon shown to the jury.) 

BY MR. TROXELL: 

Q. Captain, what interval of time elapsed between the time that 
Washington gave you the $250 on September 14, or handed the money 
to you, and the time of his arrest by Captain Layton? A. I would say 
a matter of minutes, maybe two or three minutes. 

Q. And were you in the same place at the time Washington was 
arrested, the same place as where you received the money from him ? 

A. We were. 

Q. Where was that, again? A. On Ridge Road in Rock Creek 
Park in Washington, D.C. 
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Q. That was a parking area, near a parking area? A| Yes, sir. 

i 

♦ A ★ A * I ♦ 

69 CROSS EXAMINATION 

BY MR SITNICK: 

* * * * * 

70 Q. Now, in connection with Captain Monroe there came a time 
in October of 1953 when you had some conversation with him in this 
court house; isn’t that correct? A. I did. 

Q. He asked you whether or not you were making any money or 

71 getting promoted; is that correct? A. That is correct. 

Q. And you asked him what he meant by that? A. I cjid. 

Q. And in talking further he suggested to you that you could 
make more money by getting money from gamblers;is that Correct? 

A. Well, not in those words. He told me how I could get sj)me money 
from the gamblers. 

* * * * * * 

72 Q. Now, how was that followed up? What did he say? A. He 
told me that Detective Prather was the contact man for the gamblers 
and that he, Monroe, would get in touch with Prather and hive 
Prather get in touch with me. 

Q. And Prather did get in touch with you; is that correct? A. He 
did. j 

Q. And how soon after that conversation of October 29 did 
Prather get in touch with you? A. I just happened to see Prather the 
next day. 

Q. That would be the 30th? A. That is right, sir. j 

Q. And what day of the week was the 30th? A. As I tecall, it 
was Friday. 

Q. By the way, before I proceed further, when I mention Captain 
Monroe, he was a captain of the Metropolitan Police Department at 
the time in charge of Number 12 Precinct; is that correct^ A. He was. 

73 Q. Having been transferred from the gambling squad to that 

precinct? A. That is correct. 
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Q. And when I mention Mr. Prather, he was also a member of the 
Metropolitan Police force; is that correct? A. He was. 

Q. And was at the time of this conversation? A. He was. 

Q. And, of course, you were at the time also? A. I was. 
****** 


104 
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Washington, D.C., 

Tuesday, December 11, 1956. 
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REDIRECT EXAMINATION 
BY MR. TROXELL: 

* * * * * 


* 


111 Q. Is Parther now a police officer? A. He is not. 

Q. Do you know where he is now? 

MR. LICHTENBERG: Your Honor, we make the same objection 


to this whole line. 

THE COURT: Very well; same ruling. 
THE WITNESS: I do not. 


BY MR. TROXELL: 

Q. As a matter of fact, he is a fugitive; is he not? A. So far 
as I know, he is. 

Q. As a matter of fact, you received a letter from him dated 
October - 

MR SITNICK: I object to this. 

MR LICHTENBERG: If you want to introduce the letter it is all 
112 right. 

MR TROXELL: I don't like to engage in colloquy with counsel. 

THE COURT: Gentlemen, take your seats, please. 

MR. SITNICK: May I make a request before the next question 
is asked? 

THE COURT: Very well. 

MR SITNICK: He has mentioned a certain letter, Your Honor, 
and I ask leave of the Court at this time to be permitted at the appropriate 
time, after he has finished on redirect, to introduce that letter. 
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THE COURT: I will pass on that at the time. 

MR. SITNICK: All right. 

* * * * * | * 

i 

117 RECROSS EXAMINATION 

i 

BY MR. LICHTENBERG: 

* * * * * j * 

118 Q. Now, this letter that Mr. Troxell mentioned; I beljleve you 

stated that you received such a letter?' A. I did. 

Q. Do you have that letter with you? A. I do not. 

Q. Can you get it? A. I turned the letter over to Mr. Troxell. 
MR. TROXELL: May we come to the bench, Your Honor? 

(At the bench:) 

MR. TROXELL: The letter, Your Honor, is being examined 
by the F. B. L I would rather not have that brought out. It Concerns 
locating a fugitive, a man who has escaped to bar justice, j 
THE COURT: I don't see what materiality it has. 

MR. SITNICK: It has a great deal. 

119 THE COURT: I will sustain the objection. 

MR. SITNICK: Is your Honor familiar with the letter? 

THE COURT: From the newspapers; that is all. 

I 

MR. SITNICK: Could we at a recess bring you a copy of it and 
make a proffer of it? 

i 

THE COURT: Certainly. 

MR. SITNICK: In view of the fact he has alluded to him. I don't 

I 

know what the jury might think of the connotation of it. 

THE COURT: I am inclined to think, from what I know about it, 

that I will sustain the objection. You bring me a copy during the 

i 

afternoon recess. 

MR. SITNICK: All right, sir. 

(In open court:) 

MR. LICHTENBERG: May I ask the witness a question generally 
about the contents of the letter, your Honor, with particular reference 


as to whether or not it included some mention of this defendant? 

THE COURT: Yes, you may do that. 

BY MR. LICHTENBERG: 

Q. Did the letter that you mentioned that you had received from 
Mr. Prather, who you say is now a fugitive — 

MR. TR0XELL: I believe that that point is objectionable. The 
witness is not permitted to answer the question regarding fugitivity, 

120 although it is conceded Prather has been a fugitive since October 8. 

THE COURT: Proceed, gentlemen. What is the question? 

BY MR. LICHTENBERG: 

Q. Was some mention made of the defendant Washington in that 
letter? A. To the best of my recollection his name was not mentioned 
in that letter. 

Q. And were any particular names mentioned other than the 
defendants? A. Names of police officers and others. Now, I can’t 
recall whether any particular gamblers were mentioned in this or not. 

Q. But your name was mentioned? A. My name was mentioned. 

Q. And did it refer to all of the people generally who were 
arrested as a result of your activities ? 

MR. TROXKLL: If this concerns Washington, I will agree to 
it. 

MR. LICHTENBERG: That is what I am asking. 

THE COURT: You have already asked about Washington and 
he says it does not relate to Washington. 

MR. LICHTENBERG: I want to know generally whether it refers 
to all of the people rather than naming them, all of the people that were 

121 arrested as a result of your activities? 

THE WITNESS: I am sure that it covered all of the persons 
that were arrested. 

* * * * * * 

123 (At the bench) 

MR. SITNICK: Your Honor, we now have the letter, a duplicate 
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copy of which the witness testified he received. 

MR. TROXELL: I don’t believe he was permitted to answer that 
question. I think there was andbjection to the question and the objection 
was sustained. 

THE COURT: What is the materiality of it? 

MR. SITNICK: The materiality is the jury may wonder that 
there is something in the letter that might be withheld and that they 
are entitled to know the contents of it since it was mentioned. 

If there was no purpose to mentioning it, it should not have 

j 

been mentioned at all. 

MR. LICHTENBERG: Your Honor will recall that when counsel 

i 

for the Government was interrogating the witness about Prather, there 

I 

were a lot of questiorsto which we objected and Your Honor bverruled 
our objections. 

Now, this is a letter that this witness has received from Prather 
in connection with his investigation. 

MR. TROXELL: Your Honor, I asked the question. There was 
an objection. The objection was sustained. 

THE COURT: Will you find that in your notes and read it. 
(Thereupon, the following was read by the reporter:) 

I 

"Q As a matter of fact, he is a fugitive; is he dot? 

M A So far as I know, he is. 

”Q As a matter of fact, you received a letter f^om 

j 

him dated October — 

"MR. SITNICK: I object to this." 

| 

THE COURT: I will sustain the objection. 

MR. LICHTENBERG: If the Court please, all the questions about 

i 

Prather have not been read to you. 

In connection with that. Your Honor permitted question 3 as to 
whether or not this letter referred to all of the parties who! were 
involved in the investigation by Mr. Thoman, including this defendant. 
THE COURT: The question was put by Mr. Sitnick. 


I 
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MR. LICHTENBERG: And Your Honor permitted that. 

THE COURT: That is right. So you can’t find any fault with 
my ruling in that regard. 

MR. LICHTENBERG: No, but the fact remains that it referred 
to the letter. The letter was mentioned. The jury has heard about 
125 the letter. 

THE COURT: I sustain the objection. 

(In open court;) 

MR. LICHTENBERG: Your Honor, may we have this letter 
marked for identification. 

Will You concede this is an original copy. 

MR TROXELL: Is it being offered? I haven’t seen it. 

MR LICHTENBERG: May we put Mr. Thoman back on the stand. 
THE COURT: For what purpose ? 

MR LICHTENBERG: For the purpose of identifying the letter. 

MR TROXELL: I object. 

THE COURT: I have ruled on the letter. 

(Letter, Prather to Thoman, marked 
Defendant’s Exhibit Number 1 for 
identification.) 

* * * * 
JOHN B. LAYTON 

was called as a witness by the Government and, after being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR TROXELL: 

Q. State your name, sir. A. John B. Layton. 

Q. And what is your occupation? A. I am employed by the 
Metropolitan Police Department, rank of captain, and presently am in 
command of the First Precinct. 

Q. Of the Metropolitan Police Department? A. Yes, sir. 

Q. How long have you been a police officer? A. Since 1936. 

Q. How, directing your attention to July 14, 1954, were you 
a police officer then? A. I was. 


i 


* * 
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Q. And what was your rank and what was your assignment at 
that time ? A. I held the rank of captain and at that time was in command 
of the gambling and liquor squad of the morals division. 

****** 

127 Q. Now, directing your attention to July 14, 1954, did you 
during the evening of that day receive a report from Lieutenant Thoman, 
now Captain Thoman? A. I did. 

Q. Now, as a result of that report, what if anything did you do 
that evening? A. I drove to the vicinity of First and V Streets, North¬ 
west, and observed there the car of the then Lieutenant Thoman going 
west on V Street; and when at Flagler Place, he stopped his car. 

I drove past his car and drove back south on Second Street, 

Northwest, and at that time I observed that Lieutenant Thoman's car 

* 

was empty and parked on Second Street, Northwest, at about V Street. 

Q. And did you observe anything further at that time^ A. I 
stayed — rather, I remained parked in my car on Second Street, 
Northwest, until about 11:20 p. m. and at that time I observed a 1950 
Chrysler sedan drive past the car that I was parked and seated in and 

128 drove down to where Lieutenant Thoman's car was parked. And 

I observed him, Lieutenant Thoman, leave that car and get into his 

i 

car. 

Q. Did you check the license number of the 1950 Chrysler? 

A. I did. j 

Q. What were they? A. They were District of Columbia 
license plates number 3 dash 8775. 

Q. Did you have occasion to determine who was the owner of 
that car? A. I did. 

Q. What did you ascertain? A. I ascertained that it was listed 
in the name of Othello Washington. 

Q. Now, after that occurred and the same evening djid you see 
Lieutenant Thoman again? A. I did. 

Q. And where were you at that time; do you recall ?j A. On 
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Franklin Street, Northeast, at about 18th Street. 

Q. And did you receive a report from Thoman at that time ? 

A. I did. 

Q. Now, directing your attention to July 22, 1954, I ask you 
if you were present when certain moneys were delivered by somebody 

129 to somebody else? A. Yes, sir, I was. 

Q. And where were you at that time? A. In the office of Deputy 
Chief Lutz in the morals division. 

Q. And what persons were present at that time, sir? A. Deputy 
Chief Lutz and the then Lieutenant Thoman. 

Q. I show you an envelope, which is marked Governments Exhibit 
2-A and which contains Government's Exhibit 2. I ask you to examine 
Government's Exhibit 2 and state whether or not you can identify it. 

MR. SITNICK: May it please the Court, I see no purpose. It is 
already in evidence. There isn't any dispute about it. I think it is 
just a waste of time. 

THE COURT: Proceed. 

THE WITNESS: Yes, sir, I can identify that. 

BY MR TROXELL: 

Q. What is it, sir? A. This is the money that was turned 
over to Deputy Chief Lutz by Lieutenant Thoman. 

Q. On what day? A. On July 22, 1954. 

Q. Now, Captain, directing your attention to the evening of 
September 14, 1954, at 6:30 p. m. that evening, I ask you whether 
or not anything unusual occurred on that occasion? A. Yes. At about 

130 6:30 p. m. I met Captain Thoman on the lot of the Dixie Pig Barbecue 
stand in Colmar Manor. At that time I searched his pockets and removed 
from him his billfold and 40 cents in change that he had in his possession. 

Q. And thereafter did you have occasion to be with Thoman during 
the evening of September 14, 1954? A. I did, sir. 

Q. And was he during the evening, following 6:30* p. m., either 
with you or under your direct personal observation? A. He was 
either with me or under my direct observation. 
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Q. Now, thereafter that evening did anything unusual dccur with 
reference to this matter? A. Yes, sir, at about 8:30 p. m., I followed 
Captain Thoman to an area, parking area, just off of Ridge Road and 
south of Military Road in Rrf& Creek Park. 

Q. Was that in the District of Columbia? A. Yes, sir . 

Q. And what if anything did you observe there ? A. I observed, 
as I drove past the north parking lot, that Lieutenant Thomas's car 
was parked there, and alongside of it was parked the 1950 Chrysler 
with the same D. C. tags that I had previously observed on July 14. 

I drove to the parking area just south of that, waited a few 
minutes, and then returned to the parking lot where Lieutenant 

Thoman's car was parked. 

Q. And what further happened on that occasion? A. At that 
time I approached Lieutenant Thoman's car from the passenger's 
side and opened the door and observed there the defendant Othello 
Washington. 

Q. The person you see in court here sitting by Mr. Lichtenberg? 
A. Yes, sir. 

MR. TROXELL: May the record show the defendant has been 
identified? 

I 

THE COURT: Very weU. 

BY MR. TROXELL: 

Q. What happened then, sir? A. Lieutenant Thoman said to 
me, "This is Othello Washington." And he produced from his 
pocket some money, which I counted in the presence of the defendant 
Washington and Lieutenant Thoman and found that it was $250. 

Q. When you say "he produced"; who is "he"? A. Lieutenant 
Thoman. 

Q. Yes. A. I asked the defendant Washington that he knew 
about the money. He said he didn't know anything about it; that that 
was the Lieutenant's money. 

I asked the defendant Washington to get out of the car]. He 
did and 1 placed him under arrest and searched him. 
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Franklin Street, Northeast, at about 18th Street. 

Q. And did you receive a report from Thoman at that time? 

A. I did. 

Q. Now, directing your attention to July 22, 1954, I ask you 
if you were present when certain moneys were delivered by somebody 

129 to somebody else? A. Yes, sir, I was. 

Q. And 'where were you at that time? A. In the office of Deputy 
Chief Lutz in the morals division. 

Q. And what persons were present at that time, sir? A. Deputy 
Chief Lutz and the then Lieutenant Thoman. 

Q. I show you an envelope, which is marked Governments Exhibit 
2-A and which contains Government's Exhibit 2. I ask you to examine 
Government's Exhibit 2 and state whether or not you can identify it. 

MR. SITNICK: May it please the Court, I see no purpose. It is 
already in evidence. There isn't any dispute about it. I think it is 
just a waste of time. 

THE COURT: Proceed. 

THE WITNESS: Yes, sir, I can identify that. 

BY MR TROXELL: 

Q. What is it, sir? A. This is the money that was turned 
over to Deputy Chief Lutz by Lieutenant Thoman. 

Q. On what day? A. On July 22, 1954. 

Q. Now, Captain, directing your attention to the evening of 
September 14, 1954, at 6:30 p. m. that evening, I ask you whether 
or not anything unusual occurred on that occasion? A. Yes. At about 

130 6:30 p. m. I met Captain Thoman on the lot of the Dixie Pig Barbecue 
stand in Colmar Manor. At that time I searched his pockets and removed 
from him his billfold and 40 cents in change that he had in his possession. 

Q. And thereafter did you have occasion to be with Thoman during 
the evening of September 14, 1954? A. I did, sir. 

Q. And was he during the evening, following 6:30* p. m., either 
with you or under your direct personal observation? A. He was 
either with me or under my direct observation. 
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Q. Now, thereafter that evening did anything unusual occur with 
reference to this matter? A. Yes, sir, at about 8:30 p.m., I followed 
Captain Thoman to an area, parking area, just off of Ridge Road and 
south of Military Road in Rd& Creek Park. 

Q. Was that in the District of Columbia? A. Yes, s^r . 

Q. And what if anything did you observe there? A. I observed, 

i 

1 

as I drove past the north parking lot, that Lieutenant Thoman’s car 
was parked there, and alongside of it was parked the 1950 C 
with the same D. C. tags that I had previously observed on July 14. 

I drove to the parking area just south of that, waited a few 

j 

minutes, and then returned to the parking lot where Lieutenant 
131 Thoman’s car was parked. 

! 

Q. And what further happened on that occasion? A. At that 
time I approached Lieutenant Thoman’s car from the passenger's 
side and opened the door and observed there the defendant Othello 
Washington. 

Q. The person you see in court here sitting by Mr. ijichtenberg? 
A. Yes, sir. 

MR. TROXELL: May the record show the defendant has been 
identified? 

THE COURT: Very weU. 

BY MR. TROXELL: 

Q. What happened then, sir? A. Lieutenant Thoman said to 
me, ’’This is Othello Washington. ” And he produced from his 
pocket some money, which I counted in the presence of the defendant 
Washington and Lieutenant Thoman and found that it was $250. 

Q. When you say ”he produced”; who is ”he”? A. Lieutenant 
Thoman. 

Q. Yes. A. I asked the defendant Washington that he knew 
about the money. He said he didn’t know anything about it; jthat that 

I 

was the Lieutenant's money. 

I asked the defendant Washington to get out of the carl. He 
did and I placed him under arrest and searched him. 





40 


132 Q. And what if anything did you obtain upon your search? 

A. I found some papers which I recognized to be papers and adding 
machine tapes commonly used in the numbers game. 

Q. Now, before we get into that, Captain, I should like to show 
you an envelope marked Government's Exhibit 5-A, containing 
Government’s Exhibit 5. I ask you to examine Government’s Exhibit 
5 and state whether or not you can identify it. 

MR. SITNICK: May we approach the bench? 

(At the bench:) 

MR. SITNICK: Your Honor, at this time I move for a mistrial 
on the ground that he is now introducing evidence of a separate and 
distinct offense not charged in this indictment. Those papers are 
absolutely irrevelant to the issues in this case. 

MR. TROXELL: Your Honor, may I go back to my desk and 
bring you cases involving that principle, the Fall case, the Bracey 
case — 

THE COURT: You mean evidence of this tape recording? 

MR. SITNICK: No, the numbers slips. 

MR. TROXELL: That goes to design and intent, Your Honor. 
That concerns the reason why these bribes were given, to protect the 
numbers business. I think it is perfectly proper to show known motive, 

133 design, and intent in such circumstances. 

THE COURT: I deny the motion. 

MR. LICHTENBERG: We move that that question be stricken. 

THE COURT: I will deny it. 

MR. LICHTENBERG: I meant to say question and answer. 

(In open court:) 

MR. TROXELL: Will you read the pending question? 

(Pending question read by reporter.) 

THE WITNESS: Yes, sir, I can identify it. 

BY MR. TROXELL: 

Q. And what is Exhibit 5, sir? A. Exhibit 5 is the money that 
was turned over by Lieutenant Thoman to me at the time of Othello 
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Washington’s arrest. 

Q. And was that money later delivered to somebody else in the 
Police Department? A. It was, sir. 

Q. And to whom was it delivered? A. To Deputy Chief Lutz. 

Q. And what persons were present at that time ? A. Deputy 
Chief Lutz, Lieutenant Thoman, and myself. 

Q. And where was that, sir? A. That was in the Deputy's 
office in the morals division. j 

134 Q. Of the police department? A. Of the police department. 

Q. And what time of day was that and what day? A. That was 

about 2 o’clock in the morning of September 15. 

Q. 1954? A. 1954. 

Q. Now, Captain, at the time that you searched Othello Washington 

i 

what did you say you found on his person? A. I found some papers, 
among which were adding machine tapes, and they were papers that 
I recognized as the kind ordinarily in use in the numbers business. 

ME. TROXELL: Now, may this be marked, the envelope as 
Government’s Exhibit 7-A for identification, and the contents as 
Government’s Exhibit 7 for identification? 

i 

THE DEPUTY CLERK: Government’s Exhibits 7 and 7-A marked 
for identification. 

(Contents and envelope were marked 
Government's Exhibits Nos. 7 and 
7-A, respectively, for identification.) 

BY MR TROXELL: 

Q. Now, Captain, I show you an envelope, which is Government’s 
Exhibit 7-A for identification, and I also show you the contents of same 
which are Government’s Exhibit 7 for identification. I ask you to 
examine Government's Exhibit 7 for identification and statje whether 

135 or not you can identify it. A. I can, sir. 

MR. SITNICK: Your Honor, may the record show that the 

witness is examining certain pieces of paper in the presence of the 
jury and that we, of course, object to that on the basis of vjhich we 
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stated at the bench? 

THE COURT: The same ruling by the Court; the objection is 
overruled. 

BY MR. TROXELL: 

Q. Can you identify those pieces of paper? A. lean, sir. 

Q. What are they, sir? A. These are the papers that were re¬ 
moved from Othello Washington at the time of his arrest. 

Q. By yourself? A. That is correct, sir. 

****** 

138 Q. Now, Captain, examining those papers again, which are 

Governments Exhibit 7, I believe; you have in your hand what, now, 
^39 sir? A. I have in my hand some papers apparently taken from a 
notebook — it is lined paper with some perforations at the top — 
and they have notations of figures and what appear to be identification 
marks. 

Q. Now, what do those papers represent to you as an expert? 

A. In my opinion these papers represent records that are kept in a 
numbers office. They indicate, first of all, the winning number for 
the day, Saturday, September 11. And the notations in the righthand 
column represents amounts of winning money that was paid on numbers 
for that day. 

Q. September 11 — is the year shown? A. The year is not 
shown. 

Q. Now, how many pieces of paper are in that particular group? 
A. Six pieces of paper in there, in this group. 

Q. Now, if you will pick up the next piece ? Now, would you 
describe the form, the thing which you have in your hand at this 
time? A. The form that I have here is that of an adding machine 
tape, and this has numbers on it and initials and other marks which 
appear to be identification marks. 

Q. What do they represent to you, sir? A. These to me repre¬ 
sent an accounting of money owed by various numbers writers. 
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Q. Is that also known as a rundown tape ? A. This wpuld not 
be the kind of tape that is ordinarily referred to as a rundown tape. 

The rundown tape usually is a totaling of the amounts on numbers 
slips and gives a total, and sometimes a computation of the percentage 
that is paid to the writer. 

This tape appears to be an accounting record with the amount of 
money owed by each individual writer to the organization, and possibly 
the amount collected from that writer. 

Q. Now, will you describe the form or the piece of paper you 
have in your hand now, sir ? A. This also is an adding machine tape 
and appears to me — it does have the date ’’September 14, 1954, ” and 
it has a total which reads ”$4, 049.12” with the notation ’’nets” 
alongside that. And then it has the total ”$1, 524” with the Rotation 
’’hits” alongside that, leaving a balance — the hits are subtracted 
from the nets — leaving a balance of $2, 525.12, and the notation 
’’win. ” 

Q. Now, is that what you would call a rundown tape, sir? 

A. Yes, sir, that would be a rundown tape. 

Q. And is that a standard form of record kept in numbers 
offices? A. It is, sir. 

Q. Now, you are examining additional pieces of papejr. Would 
you describe the form of what you are examining now? A. j These two 
pieces of paper have the date September 14, 1954, and they have 
names, initials, and numbers, which indicate identification 1 marks. 
They have figures in two columns. In the first column they are written 

in blue. In the second column they are written in red. 

■ 

These appear to be also a type of accounting record where the 
identification would indicate the writer; the amount in blue, the amount 
collected or owed by that writer; the amount in red, the amjount 
paid to the writer for hits. 

Q. Now, you mentioned the dates which are stampedj on those. 
Did you add those dates or were those dates on the papers when you 


first saw them when you took them from Othello Washington? A. I 
did not place those dates there. That marking was on the papers 
when I removed them from the defendant’s possession. 

These papers that I have in my hand, which number four, bear 
the date September 13, 1954. They have identification marks on 
them which to me would indicate the identification for the individual 
writer. And they have amounts of money alongside of them which to 
me would indicate the amount of money owed or collected from those 
individual writers.. 

Q. Now, you have a green piece of paper in your hand, a single 

142 sheet, do you not? A. Yes, sir. 

Q. What is that? A. This green piece of paper is a bill from 
the T. A. Cantwell Company, dated 9-14-54, and reads: 

’’One bundle of quarter barrel, 60-pound sacks," and 

with the amount of money and marked, ’’Paid. ’’ 

Q. Does it show the name of the purchaser ? A. It does not. 

It is sold to cash. 

I have one other piece of paper, three by five in size, with 
the date September 14, 1954. That has identification marks which 
I take to be the identification for writers, and amounts of money, 
which again would indicate the amount owed or paid by those writers. 

Q. When you say ’’writers, ” you are referring to writers in 
what business? A. In the numbers business. 

MR. TROXELL: With the Court’s indulgence I should like to 
pass these to the jury. 

MR. LICHTENBERG: May we approach the bench? 

THE COURT: Are you offering them? 

MR. LICHTENBERG: May we approach the bench? 

(At the bench:) 

MR. SITNICK: Your Honor, at this time I move for a mistrial 

143 on the basis of the fact that those documents were not necessary 
to prove any issue in this case, and they are placed in evidence solely 
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for the purpose of inflaming the jury that this man is a big operator 
of some type. 

The point is that we admitted that he passed this money for certain 
purposes to the then Lieutenant Thoman, and there was absolutely 
no necessity for showing the intent, design, or motive. 

THE COURT: Motion denied. 

While we are here, I assume you object to the receiving of those 
papers. 

MR. LICHTENBERG: We would like to see them. I Slight. 

THE COURT: I will overrule the objection and they ?nay be 
received in evidence. You may see them before they are passed to 
the jury. 

(Papers taken from O. Washington, 
previously marked Governments' 

Exhibit No. 7 for identification, were 
received in evidence.) 

MR. LICHTENBERG: There may be something in there in 
connection with cross examination is the only thing. Counsel showed 
he won $2, 500 in one day. He might have lost other days. 

MR. TROXELL: This is all received. 

* * * 4c * ! * 

144 MR. TROXELL: I believe I offered Government's Exhibit 7 
in evidence, Your Honor. May it be received? 

THE COURT: Yes. 

MR. TROXELL: May I show the elements of this exhibit to 
the jury? i 

(Thereupon,, Government's Exhibit No. 7 was shown!to the 

jury.) 

4c 4c 4c 4c 4c 4c 

I 

i 

146 MR. TROXELL: I have no further questions of this fitness, 

Your Honor. 

MR. SITNICK: We have no questions, Your Honor. | 

THE COURT: Very well, Captain, you may step dowii . 

4c 4c 4c 4e 4c 
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160 MR. TROXELL: At this time I should like to have the Court 
take judicial notice of a document, which consists — 

MR. SITNICK: If Your Honor please, if counsel is going to 
talk about that, we ought to approach the bench. 

(At the bench:) 

MR. TROXELL: I should like to make this proffer in support 
of my request that the Court take judicial notice of this. This is 
a transcript of a hearing on November 19, 1954, before Judge Letts. 

THE COURT: Are you listening to him? 

MR. LICHTENBERG: I am sorry. I was trying to work up the 
reasons — 

MR. TROXELL: This hearing was on November 19, 1954. 

It was reported by an Official Court Reporter of this Court, Jeanette 
Rawls — I don’t know whether that is Miss or Mrs. And it was in 
the matter of the United States against Othello Washington, Criminal 
Number 977-54. This was a hearing on the motion to suppress certain 
money and a car. And during the course of the hearing Judge Letts 

161 required a showing of standing, whichrequired that the defendant 
take the stand to testify. 

During the course of the cross examination it was necessary 
for the Government to distinguish between what was being suppressed, 
the $150, and what was found at the time of the arrest in the possession 
of Thoman, that is, $250. It had to be made clear so that the Court 
wouldn’t suppress some evidence, you see. The $150 was of no con¬ 
sequence; that was personal money. 

But we had to ask questions to distinguish between the bribe money 
and the other, because if there had merely been an order suppressing 
the money, it might have struck both ways. So it was necessary for 
us to examine the defendant Othello Washington at that time regarding 
the distinction between the $150 and the $250, which was the bribe. 

At this time I ask the Court to take judicial notice of that portion 
of the record which contains the direct and the cross examination of 
Othello Washington on that occasion. 


THE COURT: Well, now, when you ask me to take judicial 

I 

notice of it, you want to read it to the jury? 

MR. TROXELL: Oh, yes, yes. 

THE COURT: What do you say? 

MR. LICHTENBERG: I say first of all that we are shadow boxing 
when counsel for the Government says that he had to ask questions to 
determine whether the money on the seat was the same money 
as the money that was in Lieutenant Thoman’s pocket. 

Secondly, we had objected to this line of questioning and Judge 

* 

Letts overruled the objection. 

The only point in putting the defendant on the stand was, as 

i 

Judge Letts had said, that the affidavit alleging ownership was not 
sufficient in his opinion. And in order to prove the ownership I had 
to put the defendant on the stand. 

When I put him on the stand — and I don’t blame counsel for 

i 

the Government for trying to go forward — I may have done the same 
thing, too — but it is not properly admissible. 

i 

THE COURT: I think it is admissible. 

MR. SITNICK: May I say one other thing, Your Honor? 

This man was testifying under compulsion, and one of the 
essential elements — 

MR. TROXELL: I can’t hear. 

THE COURT: He says he was testifying under compulsion. 

MR. SITNICK: And one of the essential elements of the thing 
is that there has to be penalty. You can’t by any stretch of ^he 
imagination say it is voluntary when the Court orders the man to. 

MR. TROXELL: It wasn’t under compulsion at all. |le was 
put on the stand by his attorney to establish standing. 

MR. LICHTENBERG: Only one purpose. 

MR. SITNICK: His attorney asked him no question concerning 
anything relating to money given to Thoman. j 

THE COURT: He voluntarily took the stand. 
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160 MR. TROXELL: At this time I should like to have the Court 
take judicial notice of a document, which consists — 

MR. SITNICK: If Your Honor please, if counsel is going to 
talk about that, we ought to approach the bench. 

(At the bench:) 

MR. TROXELL: I should like to make this proffer in support 
of my request that the Court take judicial notice of this. This is 
a transcript of a hearing on November 19, 1954, before Judge Letts. 

THE COURT: Are you listening to him? 

MR. LICHTENBERG: I am sorry. I was trying to work up the 
reasons — 

MR. TROXELL: This hearing was on November 19, 1954. 

It was reported by an Official Court Reporter of this Court, Jeanette 
Rawls — I don’t know whether that is Miss or Mrs. And it was in 
the matter of the United States against Othello Washington, Criminal 
Number 977-54. This was a hearing on the motion to suppress certain 
money and a car. And during the course of the hearing Judge Letts 

161 required a showing of standing, whichrequired that the defendant 
take the stand to testify. 

During the course of the cross examination it was necessary 
for the Government to distinguish between what was being suppressed, 
the $150, and what was found at the time of the arrest in the possession 
of Thoman, that is, $250. It had to be made clear so that the Court 
wouldn’t suppress some evidence, you see. The $150 was of no con¬ 
sequence; that was personal money. 

But we had to ask questions to distinguish between the bribe money 
and the other, because if there had merely been an order suppressing 
the money, it might have struck both ways. So it was necessary for 
us to examine the defendant Othello Washington at that time regarding 
the distinction between the $150 and the $250, which was the bribe. 

At this time I ask the Court to take judicial notice of that portion 
of the record which contains the direct and the cross examination of 
Othello Washington on that occasion. 


THE COURT: Well, now, when you ask me to take judicial 
notice of it, you want to read it to the jury? 

MR. TROXELL: Oh, yes, yes. I 

THE COURT: What do you say? 

MR. LICHTENBERG: I say first of all that we are shadow boxing 
when counsel for the Government says that he had to ask questions to 
162 determine whether the money on the seat was the same money 

as the money that was in Lieutenant Thoman’s pocket. 

Secondly, we had objected to this line of questioning and Judge 

t 

Letts overruled the objection. 

The only point in putting the defendant on the stand wajs, as 
Judge Letts had said, that the affidavit alleging ownership^ v^as not 
sufficient in his opinion. And in order to prove the ownership I had 
to put the defendant on the stand. 

When I put him on the stand — and I don’t blame counjsel for 
the Government for trying to go forward — I may have done the same 
thing, too — but it is not properly admissible. 

THE COURT: I think it is admissible. 


MR. SITNICK: May I say one other thing, Your Honor? 

This man was testifying under compulsion, and one of the 
essential elements — 

MR. TROXELL: I can’t hear. 

THE COURT: He says he was testifying under compulsion. 

i 

MR. SITNICK: And one of the essential elem^ts of the thing 
is that there has to be penalty. You can’t by any stretch of the 
imagination say it is voluntary when the Court orders the man to. 

163 MR. TROXELL: It wasn’t under compulsion at stll. He was 

put on the stand by his attorney to establish standing. 

_ _ I 

MR. LICHTENBERG: Only one purpose. 

MR. SITNICK: His attorney asked him no question concerning 
anything relating to money given to Thoman. 

THE COURT: He voluntarily took the stand. 
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MR. UCHTENBERG: He had to take the stand to prove the 
ownership of that money. It has nothing to do with the bribe money, if 
Your Honor please. If you will examine the testimony I think that 
you may come to a different determination on it. 

THE COURT: I looked into the question because it was raised 

yesterday. I think it is admissible. I will permit it to be received. 

(Transcript of Proceedings in Criminal 
No. 977-54, November 19, 1954, which 
was later marked for identification, 
was received in evidence.) 

MR. TROXELL: I might add that the Milton case — and I have 
the citation in my papers — supports the proposition that a transcript 
of a prior proceeding is admissible in evidence. 

THE COURT: You may read it. 

MR. TROXELL: Thank you. 

164 (In open court:) 

MR. TROXELL: Should this be marked as being received? 

May this be marked Government's Exhibit 8 for identification? 

THE DEPUTY CLERK: Government's Exhibit Number 8 marked 
for identification. 

MR. TROXELL: If it please the Court, may I state for the 
record that this is a transcript of a hearing before a Judge of this 
Court on November 19, 1954, in the matter of United States against 
Othello Washington, Criminal Number 977-54. 

I should like to read page 37 and following of that transcript. 

MR. SITNICK: May it please the Court, I think the jury ought 
to be told that this was not a trial but a proceeding in which the 
defendant was seeking to get back his automobile and a certain sum 
of money on the seat of the automobile. 

THE COURT: Very well. 

MR. LICHTENBERG: And that the Court granted the order 
to return it. 

THE COURT: Very well. 

MR. TROXELL: First, I will read the first part of the page: 


T ’THE COURT: It hasn’t been proved. 

”MR. LICHTENBERG: If Your Honor please, uiiiless the 
ruling has been changed — and I have appeared before Your 
Honor many times in connection with motions to suppress — and 
it has always been or the question has never been raided, let 
me say, that when the affidavit is filed showing that itj is his 
automobile, that it belongs to him and there is no evidence 
to the contrary but if Your Honor wants me to prove it, I will 
prove it. 

’’THE COURT: He comes here into this court tp prove 

what he stated in his affidavit and hasn’t done it. No pne has. 

I 

’’MR. LICHTENBERG: Very well. Will Your $onor 
permit me to put the defendant on the stand? 

’’THE COURT: Yes. 

’’Thereupon, 

OTHELLO WASHINGTON 

i 

was called as a witness in his own behalf and, having, been 
first duly sworn, was examined and testified as follows: 

i 

’’DIRECT EXAMINATION 
”BY MR. LICHTENBERG: 

”Q Your full name is Othello Washington? 

”A Yes. 

”Q And you are the defendant in this case ? 

”A Yes. 

”Q Do you own a 1950 Chrysler automobile? 

”A Yes. 

”Q That was left in Rock Creek Park on September 14? 

”A Yes. 

I 

”Q And it belongs to you? 

”A That is right. 

i 

’’MR. LICHTENBERG: Your witness. j 

’’MR. TROXELL: I take it that, based upon the direct 


examination” — 
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MR. LICHTENBERG: If we are just going to have the testimony, 

I think it should be the questions and answers. 

MR. TROXELL: All right. Well, of course, as Mr. Lichtenberg 
suggested, the context should be shown. And Mr. Lichtenberg makes 
some remarks — 

MR. LICHTENBERG: If Your Honor please, I think Your Honor 
has ruled. 

THE COURT: Just read the questions and answers. 

MR. TROXELL: Yes. 

"CROSS EXAMINATION 
"BY MR. TROXELL: 

"Q You did give Captain Thoman some money that 
same evening? 

"A Yes — 

"MR. LICHTENBERG: Just a moment. If Your Honor" — 
MR. LICHTENBERG: If your Honor please, that has nothing to 
do with the next question. 

MR. TROXELL: It is in context, Your Honor. 

THE COURT: I think you had better confine your reading to the 
questions and answers. 

MR. TROXELL: Yes. 

"MR. TROXELL: I would like to have some definition of 
what money he is concerned with." 

And then there is an objection and the objection is overruled. 

"BY MR. TROXELL: 

"Q Did you give Captain Thoman some money that 
evening? 

"A Yes. 

"Q Is that the money you are talking about now that 
was seized from you? 

"A No. The money that I am talking about was on the 
seat of the automobile. 

"Q You had given Captain Thoman $250 earlier, before 
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you were arrested, is that right? 

"A $260. | 

”Q "260; and this $150 you are talking about is jnoney 

168 other than the money that you gave Captain Thoman; is that 

I 

correct? 

"A That is right. 

"Q Why did you give Captain Thoman $260 that pvening?" 
Mr. Lichtenberg objected and the Court overruled the objection, 
and there is further colloquy. The further objection was overruled. 
MR. LICHTENBERG: If Your Honor please — 

THE COURT: Just read the questions and answers. 

MR. TROXELL: (Reading) 

"Q What was your purpose in giving the $260 to Captain 
Thoman that evening? 

"A The purpose was to pay him for something that he 

i 

had promised to do for me. 

"Q And what wasthat that he had promised to do for you?” 

********** 

"THE WITNESS: He had promised to protect some 

I 

people in numbers. 

M BY MR. TROXELL: ; 

"Q What people ? 

! 

"A People engaged in the numbers. 

"Q Who were these people ? 

"A A Joseph Chase. 

169 ”Q And who else? 

"A That was all. 

"Q Is it not a fact that you paid him that money to protect 
your own numbers business with Joseph Chase? 

"A Only for Joseph Chase." 

* * * * * ! * 


170 


MR. SITNICK: May it please the Court, at this time' 


I move for 


a judgment of acquittal based on the uncontroverted facts dealing with 
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our defense of entrapment. 

* * * * * * 

176 And does it make any difference, Your Honor, whether or not 

177 Thoman was innocent of any wrongdoing or any intent of wrongdoing 
and working at the behest of the District Attorney, and that Monroe wasn’t 
and that Monroe may have had an ulterior motive in the thing? And does 
there appear, Your Honor, anything in the record which would indicate 
that Monroe had had any contact with him at all ? There is absolutely 
nothing in the record. 

****** 

179 I say if Washington had done anything, as it appeared some of 

the defendants in the other case did, to try to get Mr. Thoman to contact 
them, then intended to commit an offense. 

But where only through the intervention of these Government 
agents, only through their intervention, was this crime possible, 
through their act of solicitation, inducement — 

THE COURT: Are you suggesting that Monroe and Parther 
were Government agents at the time they contacted Captain Thoman? 

MR. SITNICK: I certainly am. In fact, they were, Your 
Honor. The fact that they had corrupt motives is of really no con¬ 
sequence because every time, for instance, supposing — 

****** 

189 THE COURT: I think the question is for the jury to decide 

under appropriate instructions. I will deny your motion. 

****** 

191 MR. SITNICK: I would ask Your Honor also to instruct the 

same instruction that she gave on accomplices. 

THE COURT: What do you say to that, Mr. Troxell ? 

MR. TROXELL: The accomplice being whom? I can’t understand 

that. 

MR. SITNICK: Thoman. 

MR. TROXELL: Captain Thoman is no accomplice. The Court 
of Appeals has suggested an answer to that in its review of the other 
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conviction. It said Captain Thoman is not an accomplice. Captain 
Thoman is guilty of no wrongdoing. He is a police officer performing 
his duty. i 

192 THE COURT: Judge Matthews did give an accomplice charge 
with respect to Captain Thoman; did she not? 

MR. SITNICK: She sure did. 

MR. TROXELL: I don’t recall that. 

THE COURT: I am sure she did because I read it justj yesterday 
afternoon, and again this morning. 

MR. TROXELL: You might keep in mind, however, tliat the 
Court of Appeals in its first paragraph says that Captain Thoman 

was guilty of no wrongdoing. He was merely acting as a police 

I 

officer. I don’t think that would make an accomplice of him^ so I 
would — I would suggest that that is not a proper matter to put before 
the jury. 

MR. SITNICK: My answer to that, Your Honor, is thp jury 
resolved the question under proper instructions. 

THE COURT: My impression is that I would charge the jury 
as to what constitutes an accomplice and it is a question of jfact for 
them to decide from the evidence as to whether he was an accomplice. 
If they find from the evidence that he was an accomplice, then of 
course they would have to review his testimony with caution. 

MR. TROXELL: Of course, I have an idea that what Judge 
Matthews had in mind in that case was the accomplice relationship 
of Monroe and Prather. Here is what the Court of Appeals said in the 
first paragraph: 

’’Lieutenant Thoman was entirely innocent of wrongdoing. ” 

193 THE COURT: You prosecuted the Monroe case, didntt you, 
before Judge Matthews? 

MR. TROXELL: Yes. j 

THE COURT: Didn’t she grant an instruction on accomplice? 

MR. TROXELL: Well, I would have to refresh my recollection 


on that. 
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194 


MR. SITNICK: I have it here: 

’1 feel in view of what the Court of Appeals has said, 
and in view of what Lieutenant T ho man has said and what 
Chief Lutz and Chief Murray have said regarding his per¬ 
formance of his duties according to their instructions — 

THE COURT: It may well be that in that case Judge Matthews 
was referring to the possibility of his being an accomplice with 
Monroe and Prather, who were defendants in the case. 

MR. TROXELL: I am not sure he would be classified an 
accomplice. I don't think so. I don't think it is a proper instruction 
in this case because my friends have moved for Monroe’s departure 
from the case. 

THE COURT: In the Monroe case Judge Matthews charted in 
this language: 

"In this case all defendants deny the commission of the 
offenses charged, but they say that if there was any wrongdoing 
that Captain Thoman was an accomplice in the wrongdoing. 

"The Government denies that Captain Thoman was an 
accomplice and says that what he did was his lawful duty. 

"Yousre told that an accomplice is a person who assoicates 
himself with a criminal venture and participates in it as some¬ 
thing he wishes to succeed. If you believe that Captain Thoman 
was an accomplice, then you are to consider his testimony 
with great care and caution, and after so doing you may give 
to it such weight or worth as you honestly think it is entitled 
to receive." 

I am inclined to think that that was due to the fact that you had 
Monroe and Parther in the case, and the question of whether he was 
an accomplice of the two policeofficers. 

MR. TROXELL: Yes. 

MR. SITNICK: May it please the Court, although Monroe is a 
defendant in this case too, he is not triable, as Your Honor ruled, 
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but I still think we are entitled to this instruction. j 

THE COURT: Are you contending Thoman was what? j An accomplice 
of the defendant Washington? 

MR. SITNICK: He was certainly an accomplice with tjie defendant 
Monroe because it was Monroe and he that got together at tl^e time. 

195 It is for the jury to determine under the instruction as she gave 

it here. 

i 

She was very reluctant to give it, Your Honor. We pointed out the 
Egan case and several other cases, and she changed her mind and 
decided to give it. It didn’t help any, but she gave it anyhow. 

MR. TROXELL: Your Honor, I feel this way: They can’t have 
their cake and eat it. They have Monroe out of the case. | 

MR SITNICK: I don’t represent Monroe. 

MR. TROXELL: May I complete my sentence? 

They have Monroe out of the case on this motion to dismiss. 

Now, they desire to have the cake that they have eaten. I don't thin k 
that it is proper. I don’t think the facts of this case are comparable 

to the other case in that respect; and even so, the Court of appeals 

I 

made its pronouncement. 

THE COURT I will deny the request for an instruction on ac¬ 
complice. 

* * * * * I * 

197 MR. LICHTENBERG: If Your Honor please, so I won’t be doing 

i 

anything that Your Honor may have precluded me from doing, we 
could never have offered this document in the Government case, and 
I would like to have it identified in our case and then offer ijt for 
Your Honor’s ruling at the time, and I am referring to Defendant's 
Exhibit Number 1. 

THE COURT: You mean when the jurors are in the box; is that 
what you mean ? 

MR LICHTENBERG: It has to be identified before. As a 
matter of fact, I didn’t have it identified before. i 
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198 MR. TROXELL: Your Honor, the foundation has not been laid 
in terms of questions which I have asked, because before I completed 
my question Mr. Lichtenberg objected and interrupted by question 
before it was complete, and I believe that the Court ruled sustaining 
the objection. So I don’t think any door has been opened because my 
question was not even completed. We learn that — 

THE COURT: I haven’t any problem. I am going to deny your 
request to offer it in evidence, to receive it in evidence. The only 
question before me is whether or not that should be done in the 
presence of the jury. 

MR. TROXELL: I would object to it in the presence of the jury. 
If he wishes part of his record on appeal, then he can have it identified. 
I will concede the identification now. 

MR. LICHTENBERG: If Your Honor please, we are ready to 
proceed. Call the jury back. 

THE COURT: I am not sure about that. If I don’t want you to 
offer it in the presence of the jury, I don’t propose to have you do it. 

MR. LICHTENBERG: I have to have it identified, Your Honor. 

THE COURT: You can do that at the bench after the jury gets 
back. I don’t want to mislead the jury any further about a letter 
which I am not going to permit in evidence. 

199 MR. LICHTENBERG: My only thought is I have to do that by 
proffering it for identification. I will put a witness on the stand to 
identify it, and then we will proceed at the bench, as Your Honor 
suggested. I didn’t intend to offer it without a proffer, and a proffer 
was going to be done at the bench because I know that I shouldn’t 

do it before the jury. I had no intention of doing it, but it has to be 
properly identified. 

MR. TROXELL: Your Honor, it has been properly identified 
and I have conceded the identification. It appears to me that my 
friends — 

THE COURT: If the Government concedes its identification 
there would be no occasion for identifying it before the jury. 


MR. LICHTENBERG: If Your Honor means — then I Vould like 

i 

to proffer Defendant’s Number 1, which is a 12-page document, which 
was sent to Captain Thoman, signed b., George C. Prather, for the 
purpose of showing — 

MR. TROXELL: I will have to interrupt. I don’t tiling this 
particular one was sent to Captain Thoman. I will concede it was 
sent to somebody else. 

MR. LICHTENBERG: What are we quibbling about? Isn’t 
this the same ? We have agreed this is a copy of the one seilt to 

i 

Thoman. 

200 MR. TROXELL: Your Honor, I don't mean to quibble. I assure 

the Court of that. But I will concede that Captain Thoman received 
a letter, which appears to be the same as this, identical language, 
by George C. Prather. I will concede that, and I believe tAat the 

I 

document has already been identified. 

THE COURT: Very well. Proceed, Mr. Lichtenberg. 

MR. LICHTENBERG: I proffer this in evidence, if Your Honor 
please, to show that Captain Thoman had the criminal design which 
originated with him, and he implanted in the minds of the defendants 
the disposition to commit the alleged offense, and induced its com¬ 
mission in order that he might prosecute; and that the defendant would 
not have committed the act alleged if Captain Thoman had nbt in¬ 
spired, incited, or persuaded and lured him to attempt to commit it; 
and that the contents of this letter would show that. 

MR. TROXELL: I will concede that the contents of tlje letter 
speak for themselves, Your Honor. 

THE COURT: Regardless of that, I sustained the objection. I 
am not going to have a letter by Mr. Prather received in evidence 
for any purpose. 

* * 4c 4c * j * 

214 ARGUMENT ON BEHALF OF DEFENDANT WASHINGTON 

I 


MR. SITNICK: * * * 
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217 Now, let’s get back to this first conversation. Mr. Troxell 
relies on his memory and he says, of course, your recollection is 
what will govern. Why, of course, your recollection will govern, but 
I suppose that in the course of a trial you have forgotten many things 

218 that people have said. It is impossible to remember and I 
probably have a weaker memory than most people, of which I am not 
proud. But we have a very nice reporter here and relying not on his 
memory but on his ability to take down words. I took the trouble 

to order a transcript of what was said so that what I am telling you 
I am not relying on my memory for. What I am relating to you did 
occur and it is down here in black and white, and I am only sorry 
that Mr. Troxell didn't take the trouble to order one of these, or didn’t 
ask me to kindly let him have mine. But I suppose that this evasive 
thing about telling you to rely on your memory is probably better 
from his point of view. 

But what did Mr. Thoman say on that first call ? He stated 
that — I think I had better read it: 

”Q And when you called him’’ — 

This is a question that I asked. And by the way, I hope that 
my cross examination of him wasn’t too lengthy so as to bore you. 

But I think I did a pretty good job with it by showing you in the course 
of the few minutes that he was on the stand by showing you that what 
this fellow actually did — what Mr. Thoman actually did was reel 
the defendant in pretty good to the extent where he had himself a nice 
catch, and Mr. Thoman testified in my cross examination: 

”Q And when you called him, I believe you stated 
that the conversation was very short, that all you told him 

219 was that you would like to meet him? 

”A I told him I would like to meet him ? 

”Q Well, did you tell him you would like to meet him ? 

”A I did not. 

”Q Well, what was the purpose of your call? Was it to 
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r ► 


get him to meet you, wasn’t it?’ 

It is a typographical error or not too good English. Itj doesn’t 
— but I suppose it is just poor English. 

”Q Well, what was your purpose of calling him jwas to 
arrange a meeting, wasn’t it? 

”A It was, yes. 

”Q He never called you, did he ? 

”A He did not. 

”Q Now, he told you too in the course of the conversation 

| 

that he was on parole, didn't he? 

”A On the first occasion? I don’t recall on the first 
occasion. He might have, but I just don’t recall. 

”Q Well, didn't he tell you on any occasion that the 
condition of his parole was that he had to remain in Virginia? 

”A Oh, he did tell me that, yes, later on, yes. 

I 

”Q Let me ask you do you recall testifying in this matter 
in connection with some motion? 

”A Ido. j 

”Q And in the course of that motion, Mr. Lichtenberg 
asked you certain questions; do you recall that? 

”A I know he asked me some questions but I dok’t re¬ 
member now what they were. 

”Q I know you don't but I will ask you those questions. 

”A All right. 

”Q Now, this took place” — 

I know that reading this is rather boring but I just wa^it to indicate 
to you that you needn’t rely on your recollection, that it is down here 
in black and white, and I will stop reading in a moment. Maybe my 
just talking bores you anyway, but it is my duty and it is your duty 
to listen, so you are more or less a captive audience. But I will try 
to be as brief as possible. 

i 

Now, then, I started inquiring about what took place on November 
19 when he testified, you remember, on that motion, on that little 
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hearing that they had in connection with the return of the automobile, 
and here is the question: 

’’Q Now, this took place on November 19, 1954. Does 
that sound about right to you? 

221 "A That is about right, yes. 

"Q This is a question Mr. Lichtenberg asked you. He 
asked: 

T Q What was the first thing you said to him 
when you met him in Washington?’" 

And then Mr. Troxell asked for the page number and I gave it 
to him. 

”Q And your answer was: 

’A No, I couldn’t remember that first thing I 
said to him. 

’Q What was the second thing you said to him? 

’A I told him that Captain Monroe had given me 
his telephone number and asked me to call him and he 
stated, or Captain Monroe told me that he couldn’t do 
him any good, that is meaning Monroe, . . . ’” 

I want to indicate to you ladies and gentlemen that I did make a 
mistake. I am told that Mr. Troxell does have a copy of this thing. 

MR. TROXELL: I might say, Your Honor, that in reading 
counsel left out two lines. 

MR. SITNICK: Give me the page and I will read it to you. 

”Q And when you called him, I believe you stated that 

222 the conversation was very short, that all you told him was 
that you would like to meet him. 

”A I told him I would like to meet him ? 

”Q Well, did you tell him you would like to meet him ? 

”A I did not. 

”Q Well, what was the purpose of your call ? Was it 
to get him to meet you, wasn't it? 
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"A I told him who I was and he said, 'Oh, yeah, I 
understand. Where can I meet you?’ 

j 

”Q Well, that was your purpose of calling him kras 
to arrange a meeting, wasn’t it? 

”A It was, yes. 

”Q He never called you, did he? 

”A He did not. 

! 

”Q Now, he told you too in the course of the coinversa- 
tion that he was on parole, didn’t he?” Have I read ^11 of 
that?” 


224 Now, actually, this case boils down to Mr. Thoman dlone. 

Captain Layton, the Deputy Chief of Police, or the Chief of) Police 
added nothing. It was just window dressing to try to impress you 
folks, I suppose, that it was a great big important case. 

Washington is just a little fellow. But there are tho^e who 
love him. He is a human being the same as we are. And he himself 
is subject to all the human frailties. 

* * * * ♦ i * 


226 Mr. Troxell has brought in evidence these little numbers slips 
allegedly to show you that this man was a gambler and to sfiow that 
he gave him this money not for any reason but to protect his gambling 
enterprise. Ladies and gentlemen, Mr. Troxell — that isjhis ap¬ 
parent reason. 

Do you know why he showed you those pieces of papejr? He 
didn’t have to show you those pieces of paper to show you Washington 
was a gambler. We told you that. We admitted that. He wanted to 
show you that on one day some pieces of paper showed thatl he took 
in $2, 000, so that you can say, ”To hell with him. He is a big shot. 

If we convict him, what the heck, he is a gambler anyway. |” 

227 But please don’t forget that he is not charged with gambling. 
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230 CLOSING ARGUMENT ON BEHALF OF UNITED STATES 
MR. TROXELL: May it please the Court, I shall be brief. 

Counsel has suggested that Washington is a little fellow. The 

evidence is before you on that point. He is not a little fellow. He 
wanted to protect a booming business. The booming business is 
evidenced by the net amount. The gross was over $4,000 and the 
net amount was something like $2, 512 on September 14. 

I agree with counsel that this man is not being charged with 
gambling. He is charged with bribery. 

The suggestion has just been made that perhaps Thoman was 
corrupt. Thoman is not corrupt. Thoman was doing his duty as 
best he could. He was doing it very adroitly, very carefully, and 
he did not entrap this man. 

Now, before counsel learned that I had a copy of this transcript, 
before his co-counsel informed him of that, these are the lines that 
my friend left out when he read the testimony — and I think it is very 
important — these are the two lines: 

’’A I told him who I was and he said, 'Oh, yeah, I 
understand. Where can I meet you?"* 

Those are the two lines left out. Now, the omission is significant. 
I will read the whole thing in context: 

231 "Q And when you called him, I believe you stated 
that the conversation was very short, that all you told him 
was that you would like to meet him. 

"A I told him I would like to meet him?’’ That is a 
question. It has got a question mark after it. 

”Q Well, did you tell him you would like to meet him? 

”A I did not. 

*’Q Well, what was the purpose of your call? Was it 
to get him to meet you, wasn’t it? 

"A I told him who I was and he said, ’Oh, yeah, I under¬ 
stand. Where can I meet you?’ 
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"Q Well, that was your purpose of calling him \yras to 
arrange a meeting, wasn’t it? 

"A It was, yes. 

”Q He never called you, did he ? 

"A He did not. 

"Q Now, he told you too in the course of the conversation 
that he was on parole, didn't he? 

T, A On the first occasion? I don't recall on thp first 
occasion. He might have, but I just don’t recall. ” 

I think it is quite significant that counsel left out the most important 

232 part of that colloquy, "Where can I see you?” That ijs precisely 

i 

what the Government has relied upon to show that there was no entrap¬ 
ment in this case. It is quite evident that a man who after 
being subjected to a question regarding identification of himself — 
Thoman identified himself — a man saying, "Where can I See you?” 

Does that indicate a man who is reluctant to come intp a scheme 
of bribery? It indicates a man who is anxious to come in. And that is 
the Government's case. I thank you. 

(Short Recess.) 

JURY CHARGE 

THE COURT: (McGarraghy, J.) * * * 

235 * * * * * * 

Now, I want to discuss the legal significance of entrapment 

with you because, as I understood the argument of counsel, that 
appeared to be the principal subject that was discussed witp you by 
counsel. 

Entrapment is the conception and planning of an offense by a 

I 

Government officer and his procurement of its commissionj by a person 

236 who would not have perpetrated the offense except fop the trickery, 
persuasion, or fraud practiced by the officer for entrapment purposes. 

To state the matter differently, entrapment is where a law officer 
conceives in his mind a crime, plans it, and activates its commission 


merely 
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by a person not theretofore intending its perpetration. 

The defense of entrapment, being the fundamental issue, is this 
in relation to the facts in this case: Did Captain Thoman conceive 
in his mind the crime, plan it, and induce its commission by the 
defendant who had never conceived any intention of committing such 
an offense? To state it another way, did Captain Thoman originate 
and plant the criminal design in Washington’s mind? Or was it 
Washington who extended to Thoman an invitation to wrongdoing? 

Was Washington an unwilling victim who was enticed by Thoman into 
committing the offenses with which he is charged, or was Washington’s 
mind predisposed to committing offenses such as are here charged? 

* * * * * * 

240 MR. SITNICK: I intended to ask Your Honor to instruct the jury 

241 on accomplices, as is contained on page 3034 of the transcript. 

THE COURT: I will deny your request. 
****** 

243 (Thereupon, at 3:45 p. m., the jury returned to the courtroom 

and announced its verdict of guilty on the second, third, and fourth 
counts of the indictment, both through the Foreman and subsequently 
individually upon being polled by the Deputy Clerk.) 
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No. 13657 

QUESTIONS PRESENTED 

1. Whether the District Court was right in excluding a hear¬ 
say letter purportedly written to the Government witness 
Thoman by one absent from the trial and a fugitive from jus¬ 
tice, which appellant sought to use to exculpate himself? 

2. Whether the District Court was right in refusing to give 
an accomplice instruction when the evidence showed that the 
Government witness Thoman acted at all times under his su¬ 
periors’ instructions as a decoy to accumulate evidence and not 
as an accessory or accomplice of appellant? 

3. Whether the District Court was right in permitting the 
prosecutor to introduce into evidence gambling paraphernalia 
seized from appellant at the time of his arrest for the purpose 
of proving appellant’s motive and the fact that he had a num¬ 
bers business which he sought to protect by means of bribery? 

4. Whether it was proper to admit evidence of a judicial ad¬ 
mission made by appellant in the course of a pre-trial hearing 
on a motion to suppress, particularly in light of the fact that 
such admission conceded no more than had already been con¬ 
ceded in appellant’s own opening statement? 


418657—67-1 


CO 


INDEX 


Fill 

Counterstatement of the case-_-_____ -4 

Statute involved___._ 10 

Summary of argument___ 10 

Argument: 

I. The hearsay letter purportedly written by the absent 

Prather was properly excluded_ 12 

II. An accomplice instruction was not required by the evidence. 14 

III. Admission of and reference to the gambling paraphernalia 

was not error_ 16 

IV. Admission of the transcript of a prior hearing was proper_ 19 

Conclusion_-___ 24 

TABLE OF CASES 

Ayres v. United States, 193 F. 2d 739 (5th Cir. 1952)_ 21 

Baker v. United States, 115 F. 2d 533 (8th Cir. 1940), cert, denied Sit 

U. S. 69t . 19 

Borum v. United States, 61 App. D. C. 4, 56 F. 2d 301 (1932), cert 

denied 285 U. S. 555. 16 

Bracey v. United States, 79 U. S. App. D. C. 23, 142 F. 2d 85 

(1944), cert, denied 322 U. S. 762. 16 

Eastman v. United States, 212 F. 2d 320 (9th Cir. 1954)_ 13 

Egan v. United States, 52 App. D. C. 384, 287 Fed. 958 (1923). 14,15 

Fairbanks v. United States, 96 U. S. App. D. C. 345, 226 F. 2d 251 

(1955). 16 

Pall v. United States, 60 App. D. C. 124, 49 F. 2d 506 (1931), cert. 

denied 283 U. S. 867. 17 

Harper v. United States, - U. S. App. D. C.-, (No. 13157, 

decided November 21, 1956)_____...__ 16 

Hirabayashi v. United States, 320 U. S. 81 (1943)___... 24 

Jackson v. United States, 94 IT. S. App. D. C. 71, 214 F. 2d 240 (1954), 

cert, denied 347 TJ. S. 1021. 24 

Ladrey v. United States, 81 U. 8. App. D. C. 127, 155 F. 2d 417 (1946), 

cert denied 329 U. S. 723-. 17 

Lemke v. United States, 211 F. 2d 73 (9th Cir. 1954), cert, denied, 347 

U. 8. 1013.. 16 

Milton v. United States, 71 App. D. C. 394, 110 F. 2d 556 (1940)_21,22 

Monroe et al. v. United States, 98 U. S. App. D. C. 228, 234 F. 2d 49 
(1956), cert, denied 25 U. S. L. Week 3115 (U. 8. October 16, 1956). 12,15 

Ritzmon v. United States, 55 App. D. C. 194, 3 F. 2d 718 (1925)_15,16 

Sehino v. United States, 209 F. 2d 67 (9th Cir. 1953), cert, denied 347 
U. S. 937—. 19 























IV 


TABLE OF CASES—Continued 


United States 'v. Hughey, 116 F. Supp. 649 (W. D. Ark. 1953), tiff'd P«n 

212 F. 2d 896 (8th Cir. 1954). 16 

United States v. Johnson, 76 F. Supp. 538 (M. D. Pa. 1947), affd, 165 

F. 2d 42 (3rd Cir. 1947), cert, denied 332 U. S. 852. 21 

Viereck v. United States, 318 U. S. 237 (1943). 19 

Wards v. United States, 81 U. S. App. D. C. 355, 158 F. 2d 651 (1946). 21, 22 

Young v. United States, 94 U. S. App. D. C. 54, 212 F. 2d 236 (1954), 

cert, denied 347 U. S. 1015___ 24 

OTHER REFERENCES 

VII Wigmore, Evidence § 2060 (d) (3d. ed. 1940). 18 

119 A. L. R. 689 (annotation)_ 16 








United States Court of Appeals! 

FOE THE DISTRICT OF COLOMBIA CIRCUIT 

No. 13657 

Othello Washington, appellant 

v. 

United States of America, appellee 

APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

TURTET 1 FOE APPELLEE 

COTJNTEESTATEMENT OF THE CASE 

On September 24,1954, a four-count indictment was filed in 
the United States District Court for the District of Columbia 
against appellant Washington and one John B. Monroe and one 
Joseph A. Chase (J. A. 1-5). The first count charged that dur¬ 
ing a period including October 29,1953, to September 15,1954, 
appellant and his co-indictees conspired to bribe one Lieuten¬ 
ant Todd 0. Thoman, an officer of the Metropolitan Police De¬ 
partment, with intent to influence his action on matters then 
pending and which might be brought to him in his official ca¬ 
pacity and to cause him to perform his duties with partiality 
and favor and otherwise than required by law, respecting the 
enforcement of the gambling laws of the District of Columbia, 
in violation of Section 371, Title 18, United States Code (1952) 
(J. A. 2-3). Counts Two, Three, and Four charged that appel¬ 
lant and his co-indictees on or about July 14,1954, on or about 
August 17, 1954, and on or about September 14, 1954, Cor¬ 
fu 


2 


ruptly gave money in the amount of $250, $260 and $250, re¬ 
spectively, to Thoman with the intent to influence his action 
on matters then pending and which might be brought to him in 
his official capacity and to cause him to perform his duties with 
partiality and favor and otherwise than required by law, re¬ 
specting enforcement of the gambling laws of the District of 
Columbia, in violation of Section 704, Title 22, District of Co¬ 
lumbia Code (1951) (J. A. 3-5). On September 27, 1954, 
appellant entered a plea of not guilty (J. A. 5). 

On October 27, 1954, he filed in the District Court a “Mo¬ 
tion for the Return of Seized Property and for the Suppres¬ 
sion of Evidence,” in which motion he moved that certain 
property—a 1950 automobile and its contents—of which he 
claimed to be the owner and which he contended had been un¬ 
lawfully seized from him on September 14, 1954, be returned 
and that such property be suppressed as evidence (J. A. 5-6). 
On November 24, 1954, the District Court entered an order 
granting appellant’s motion to suppress with respect to the 
automobile and to $159.65 found therein after appellant’s ar¬ 
rest, subject to stipulation “that the said automobile was used 
by him [appellant] on September 14, 1954, to drive to Rock 
Creek Park to meet Todd Thoman, and that the money found 
m and-seized from the automobile is not any part of the money 
alleged to have been given by defendant [appellant] to Todd 
Thoman on September 14, 1954.” This stipulation, in turn, 
was. made subject to objections as to relevancy at the trial 
(J. A. 6-7). 

Prior to trial the indictment was dismissed as to Monroe 
,(on grounds of former jeopardy), and, after the opening state¬ 
ment of the government, the trial court granted Chase’s m<> 
iion for judgment of acquittal and dismissed count one of the 
indictment as to appellant (R. 31). At the trial, appellant’s 
counsel,, who is his counsel on this appeal, stated in his opening 
statement that “the defense in this case, and none other! is 
not that Mr. Washington didn’t give Mr. Thoman any money 
put that he [appellant] gave it to him [Thoman] under a 
situation where he was entrapped” (J. A. 14)- . 

Captain Todd O. Thoman was the first witness to testify’ 
at the trial (J. A. 16). He was a Lieutenant in the gambling 



and liquor squad of .the Morals Division, Metropolitan. Police 
Department, .during the period from July 13, 1954, through 
►September 15, i954. His immediate superior was Captain 
Layton; the head of .the Morals Division was Deputy Chief 
Lutz. Thoman’s duties were to enforce all gambling and 
liquor laws in the District of Columbia (J. A. 17). On July 14, 
1.954, at about 8:45 a. m. Captain Monroe, who was then a 
police officer, called Thoman out of his office into the hall in 
the Municipal Building and told Thoman that appellant would 
like to see him. He informed Thoman that appellant was 
in the numbers business and wanted some protection for his 
numbers business ( J. A. 17-18). Thoman received appellant’s 
telephone number from Monroe and called appellant, that eve¬ 
ning about 6:20 (J. A. 18). Appellant answered the phone. 
Thoman identified himself and .asked if Captain Monroe had 

v • [« • ... ' 4 - • - / | 

told appellant about himself. Appellant interrupted and sapid 
“Oh, yeah, yeah, I understand. Where.can I see you?’’. 
Thoman and appellant arranged to meet at 10:30 p. m. at the 
comer of Flagler Place and V Street NW., in the District of 
Columbia. Thoman made a report to Captain Layton , as ( to 
what had occurred (J. A. 19). At the appointed time and 
place Thoman met the. appellant. At appellant’s suggestion 
Thoman entered appellant’s car, and the two men drove to 
Rock Creek Park to the intersection of Ridge Road and Oregon 
Avenue, which is in the District of Columbia (J. A. 20). Ap¬ 
pellant talked about his numbers business and the fact that 
he had been away for some time and that he wanted some 
protection “for himself”, only, since “he didn’t care about every 
little old two-cent writer out in the street” (J. A. 20-21). He 
inquired of Thoman whether he could give him protection for 
his office by informing him when his office was liable to be 
raided. Thoman replied that he could give such protection. 
Appellant asked Thoman about the price of this protection 
and Thoman suggested. $500 monthly. Appellant stated that 
that was too steep, so Thoman suggested $300 a month and the 
two agreed on $250 a month (J. A. 21). Appellant then paid 
Thoman $250 . (Government’s Exhibit 2) (J. A. 21-23). 
Thoman concluded his meeting with appellant by agreeing to 
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meet with him the next month at the same location on Ridge 
Road in Rock Creek Park. Appellant and Thoman then drove 
back to Second and V Streets, the place from which they had 
started, and Thoman got back into his car and left (J. A. 23- 

24) . On July 22, 1954, Thoman turned the money which he 
had received from appellant over to Deputy Chief Lutz in the 
presence of Captain Layton, and the serial numbers of the 
bills were recorded. 

Appellant called Thoman on July 26, 1954, about 7:25 p. m. 
He told Thoman that a numbers drop was to be located at 511 
Florida Avenue, N. W., and that his numbers office was located 
in the rear of an old smokehouse at 463 Florida Avenue, N. W., 
further stating that he would not be there long because he did 
not like the location but that he would let Thoman know when 
he moved (J. A. 24). 

On August 16, 1954, appellant called Thoman to ask him 
whether they could meet somewhere because he [appellant] 
had some information. Thoman suggested the next evening— 
August 17,1954—about 8:00 p. m. at the same place. Thoman 
reported the call on the same day, August 16, 1954, to Deputy 
Chief Lutz (J. A. 25). Thoman met appellant on Ridge Road 
in Rock Creek Park on August 17, 1954, about 8:07 p. m. and 
appellant told Thoman that he was trying to supervise his num¬ 
bers business more closely since he had been away so long (J. A. 

25) . He gave Thoman $260 as his monthly payment for pro¬ 
tection of his numbers business (Government’s Exhibit 3) (J. 
A. 25-6). Thoman turned the money over to Deputy Chief 
Lutz in the latter’s office on August 18, 1954 about 8:30 a. m. 
in the presence of Captain Layton; the serial numbers of the 
bills were recorded (R. 61). 

On September 14,1954, Thoman called appellant and made 
arrangements to meet him at 8:30 p. m. on Ridge Road in Rock 
Creek Park. About 6:30 that same evening, Thoman was 
searched by Captain Layton and all money was taken from 
him. Thoman was in the company of or under the direct ob¬ 
servation of Captain Layton until four or five o’clock the next 
morning. When Thoman and appellant met, appellant en¬ 
tered Thoman’s car at about 8:40 p. m. (J. A. 27). Appellant 


5 


paid Thoman $250 (Government’s Exhibit 5) (J. A. 29). Ap¬ 
pellant was discussing his numbers business and how bad the 
business had been when Captain Layton came over to appel¬ 
lant’s car, arrested him, searched him, took from him money, 
numbers slips, and number run-down tapes (J. A. 29). Gov¬ 
ernment’s Exhibit 5 was turned over to Deputy Chief Lutz 
about 2:00 a. m. September 15, 1954, and the serial numbers 
of the bills were recorded in the presence of Captain Layton 
(J. A. 30). 

On cross-examination, it was elicited from the witness that 
John B. Monroe was at the time of the event he had related a 
Captain of the Metropolitan Police Department, and that 
Prather also was a member of the police force (J. A. 31-2). 
On redirect examination by the prosecutor, the following col¬ 
loquy took place: 

“Q. Is Prather now a police officer? 

A. He is not. 

Q. Do you know where he is now? 

Mr. Lichtenberg. Your Honor, we make the same 
objection to this whole line. 1 

The Court. Very well, same ruling. 

The Witness. I do not. 

By Mr. Troxell: 

Q. As a matter of fact, he is a fugitive; is he not? 

A. So far as I know, he is. 

Q. As a matter of fact, you received a letter from him 
dated October- 

Mr. Sitnick. I object to this” (J. A. 32). 

The line of inquiry was not further pursued thereafter. 

On recross-examination, the court permitted defense coun¬ 
sel to ask Thoman whether he had received the letter—and 
Thoman answered in the affirmative—and whether some men¬ 
tion had been made of appellant in the letter to which Thoman 
replied that to the best of his recollection appellant’s name 

1 Appellant had previously objected to questions on redirect examination 
concerning the prior convictions of Monroe and Prather on charges of con¬ 
spiracy and bribery and such objection had been overruled (E. 109-110). 
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was not mentioned in the letter. He did reply in response to 
another question that he was sure the letter covered all of the 
persons that were arrested (J. A. 33-34). Counsel then ap¬ 
proached the bench and the trial court inquired of defense 
counsel as to the materiality of the letter. Counsel for appel¬ 
lant stated: “The materiality is the jury may wonder that there 
is something in the letter that might be withheld and that they 
are entitled to know the contents of it since it was mentioned. 
If there was no purpose to mentioning it, it should not have 
been mentioned at all” (J. A. 35). The trial court refused to 
permit defense counsel to introduce the letter into evidence 
(J. A. 35-6). 

Captain John B. Layton, a member of the Metropolitan Po¬ 
lice Department who was in command of the gambling and 
liquor squad of the Morals Division, testified that on July 14, 
1954, he received a report from Thoman. Subsequently, he 
saw Thoman drive to Second and V Streets NW. After some 
period of observation, he saw Thoman alight from a car not 
his own; upon checking the license plates of the car in ques¬ 
tion he found that it was listed in appellant’s name (J. A. 37). 
Layton received a further report from Thoman that evening— 
July 14, 1954—after the incident took place. He identified 
Government’s Exhibit 2 as the money turned over by Thoman 
to Deputy Chief Lutz on July 22, 1954. 

On September 14, 1954, Layton searched Thoman and re¬ 
moved his billfold and change and Thoman was either with 
him or under his direct observation all that evening (J. A. 38). 
Layton followed Thoman to Ridge Road in Rock Creek Park 
and saw his car parked beside the car which Layton had pre¬ 
viously identified as belonging to appellant. Layton ap¬ 
proached Thoman’s car and saw appellant in it. Thoman at 
that time stated that the person sitting beside him was Othello 
Washington and he produced from his pocket some money 
which Layton counted in the presence of appellant and which 
amounted to $250. Appellant stated that he knew nothing 
about the money and that it was Thoman’s money. Layton 
ordered appellant out of the car and then arrested and searched 
him (J. A. 39). Layton identified Government’s Exhibit Num- 
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ber 5 as the money turned over to Deputy Chief Lutz about 2:00 
a. m. on September 15, 1954 (J. A. 40-41). 

Layton identified Government’s Exhibit 7 as containing 
various types of numbers paraphernalia taken from appellant 
at the time of his arrest (J. A. 41-5). The exhibit was ad¬ 
mitted over objection, and a motion for a mistrial was denied 
(J. A. 44-5). 

Deputy Chief Lutz testified that on August 17,1954, he was 
following Thoman’s car and saw a car following Thoman which 
he identified by its license tags as belonging to appellant 
(R. 149). Lutz received $260 from Thoman the next day, 
August 18, 1954, and he identified Government’s Exhibit No. 
3 as the bills in the amount of $260 which were given to him 
by Thoman on the above date (R. 150). Lutz further testified 
that he received from Thoman $250 on July 22, 1954, and 
$250 on September 15,1954 (R. 150-151). He further testified 
that he had received reports from Thoman, that he had given 
Thoman instructions after consultation with the United States 
Attorney, and that he made progress reports to the United 
States Attorney based upon information given him by Thoman 
(R. 152). Lutz testified that both Captain Monroe and De¬ 
tective Prather were removed from the Metropolitan Police 
Department subsequent to September 1954 (R. 155). 

The prosecutor then offered in evidence a portion of the tran¬ 
script of the hearing on the motion to suppress filed by the 
appellant on October 27,1954 (J. A. 46). The trial court ad¬ 
mitted the exhibit over the objection of appellant’s counsel 
(J. A. 47, 48). The transcript was marked Government’s Ex¬ 
hibit 8 for identification (J. A. 48). Prior to the prosecutor’s 
reading of the excerpt from this transcript, appellant’s attor¬ 
ney stated to the jury that the proceeding involved was not a 
trial but a proceeding in which the defendant was seeking to 
get back his automobile and a certain sum of money on the seat 
of the automobile (J. A. 48). The prosecutor then read from 
the transcript of the proceedings on the motion to suppress 
and return the automobile and the money in it as follows. 

When the court before whom the motion to suppress was 
being argued stated that appellant was required to prove own¬ 
ership of the property in question to succeed with his motion. 
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appellant’s counsel asked for permission to put appellant on the 
stand to adduce such proof. This was granted, and appellant 
thereupon testified that he was the owner of the 1950 automo¬ 
bile which was left in Rock Creek Park on September 14 (J. A. 
49). On cross-examination, he admitted that he had given 
Thoman some money that evening but that this money was not 
the money he was talking about as having been seized from 
him. Rather, he was talking about a sum of $150 which was 
on the seat of the automobile (J. A. 50). Appellant testified 
that he had given Thoman $260 earlier but that the $150 was 
money other than that which he had given Thoman (J. A. 50- 
51). Appellant was then asked why he had given Thoman 
$260 that evening. Appellant’s counsel objected and the court 
overruled the objection. Appellant stated that the purpose in 
giving the $260 to Thoman was to pay him to protect some 
people in numbers. Upon being asked what people he meant, 
he replied that he meant Joseph Chase. Upon being asked 
whether anyone else was involved, appellant answered in the 
negative and he also denied that the payment was to protect 
his own numbers business (J. A. 51). 

Ultimately, the automobile and the money were returned to 
him pursuant to the Court’s order (J. A. 7). 

Appellant’s counsel moved for a judgment of acquittal at the 
conclusion of the Government’s case, which motion the trial 
court denied (J. A. 51-52). Out of the presence of the jury 
(J. A. 56), appellant’s counsel proffered the letter which 
Prather had written after he had become a fugitive from jus¬ 
tice for. the purpose of showing the criminal design had origi¬ 
nated with Thoman who had implanted in appellant’s mind 
the disposition to commit the alleged offense and induced its 
commission in order that he might prosecute appellant. Coun¬ 
sel further contended that the contents of the letter would show 
that Thoman had incited, or persuaded and lured appellant 
into attempting to commit the crime. The court refused to 
have the letter received in evidence (J. A. 57). 

During the course of appellant’s counsel’s closing argument, 
he made the following statement: 

“Washington is just a little fellow. But there are those 

who love him. He is a human being the same as we are. 


And he himself is subject to all human frailties" (J. A. 
61). 

In reply, in his closing argument, the prosecutor stated: 

“Counsel has suggested that Washington is a little fel¬ 
low. The evidence is before you on that point. He is 
not a little fellow. He wanted to protect a booming 
business. The booming business is evidenced by the net 
amount. The gross was over $4,000 and the net amount 
was something like $2,512 on September 14. I agree 
with counsel that this man is not being charged with 
gambling. He is charged with bribery” (J. A. 62). 

Appellant’s counsel asked the trial court to instruct the jury 
on accomplices but the trial court denied such request (J. A. 
64). The court did instruct fully on the elements of the 
offense of bribery, specifically that the Government was re¬ 
quired to prove beyond a reasonable doubt that appellant 
had corruptly given money to Thoman, that Thoman was a 
member of the police force, and that appellant gave the money 
with the intent to influence Thoman’s action on matters then 
pending and which might by law come or be brought before 
him in his official capacity and to cause him to perform his 
duties otherwise than required by law respecting the enforce¬ 
ment of gambling laws (R. 240). And the court discussed all 
of the phases of entrapment to cover fully appellant’s sole 
stated defense (J. A. 63-64). 

On December 12, 1956, the jury found appellant guilty as 
indicted on Counts Two, Three and Four (J. A. 7-8). On 
December 14, 1956, appellant moved for a judgment of ac¬ 
quittal notwithstanding the verdict, or, in the alternative, for 
a new trial, but this motion was denied (J. A. 8,11). He was 
sentenced to imprisonment for one and one-half to four and 
one-half years on each count, the sentences to run concurrently 
(J. A. 11-12). This appeal followed (J. A. 12). 
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STATUTE INVOLVED 

49 Stat. 1143 (1936), 22 D. C. Code § 704 (1951): 

Whosoever corruptly, directly or indirectly, gives any 
money, or other bribe * * # to any ministerial admin¬ 
istrative, executive # # * officer of the District of Co¬ 
lumbia, or any employee or other person acting in any 
capacity for the District of Columbia, or any agency 
thereof * * * with intent to influence his action on any 
matter which is then pending, or may by law come or 
be brought before him in his official capacity, or to 
cause him to execute any of the powers in him vested, 
or to perform any duties of him required, with par¬ 
tiality or favor, or otherwise than is required by law, 
* # * shall be deemed guilty of bribery and upon con¬ 
viction thereof shall be punished by imprisonment for 
a term not less than 6 months nor more than 5 
years # # * 


SUMMARY OF ARGUMENT 

The letter allegedly written by Prather to Captain Thoman 
and profferred by appellant to prove his innocence was irrele¬ 
vant, immaterial and incompetent. Prather, being a fugitive 
from justice, was not available for examination and cross- 
examination concerning the letter’s contents and its origin and 
authenticity. The door was not opened to introduction of the 
letter, since the prosecutor was prevented from even completing 
his sole question bearing thereon by appellant’s objection, and 
since the Government’s witness did not answer the incomplete 
query. Nor can appellant pull himself up by his own boot¬ 
straps by predicating the admissibility of the letter upon the 
fact that he referred to the document in his own re-cross- 
examination. 

Appellant’s contention that Thoman was an accomplice is 
not supported by the facts of record. Thoman did take the 
money offered by appellant, but only because of the instruc¬ 
tions of his superiors and in order to secure proof of appellant’s 
wrong-doing by appearing to collaborate with him. 
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The gambling paraphernalia seized from appellant at the 
time of his arrest was admissible because such evidence strongly 
tended to prove an element of the offense charged—that the 
money was given to Thoman for the purpose of influencing him 
improperly in his enforcement of the gambling laws in the Dis¬ 
trict of Columbia. Proof that appellant was or might have been 
violating these laws was a prerequisite to proof of this element 
of the offense. Moreover, the evidence in question also went 
to proof of intent, motive and design of appellant to bribe 
Thoman because unless it could be shown that appellant was 
in the gambling business, there would be no showing of motive 
for the acts of bribery. 

The remarks of Government counsel with respect to the size 
of appellant’s gambling business, when viewed in the context 
in which they were made, were the direct consequence and the 
proper answer to defense counsel’s own misleading remarks to 
the jury that appellant was a “little man.” They were in no 
way improperly prejudicial to appellant. 

The portion of the transcript of appellant’s testimony at a 
pre-trial hearing on his motion to suppress which was admitted 
amounted to a judicial admission and was admissible in evi¬ 
dence at the trial. Appellant voluntarily took the stand at the 
pre-trial hearing to establish his ownership of the property— 
an automobile and a certain sum of money—which he wished 
returned to him and suppressed as evidence. Government 
counsel’s questions at the pre-trial hearing were designed to 
distinguish clearly between one sum of money given to Thoman 
as a bribe and another sum of money which allegedly had no 
connection with the bribery and was thus subject to return. 
Such questions were within the confines of proper cross-exami¬ 
nation. Moreover, appellant cannot show prejudice, for the 
portion of the hearing transcript which was read at the trial 
showed nothing more than that appellant at one time had ad¬ 
mitted that he had given money to Thoman for the purpose of 
protecting the numbers business of other persons. This was 
less than what appellant’s counsel had said in his own opening 
statement at the trial, finally, assuming arguendo that the 
portion of the hearing transcript admitted was prejudicial to 
appellant, it would not require a reversal of appellant’s convic- 


tion because it went to but one of the three counts of the indict¬ 
ment. Since appellant was found guilty on all three counts 
and concurrent sentences were imposed, the judgment of the 
District Court must be upheld if the conviction of appellant 
on any count is valid. 

ARGUMENT 

I. The hearsay letter purportedly written by the absent 
Prather was properly excluded 

Appellant contends that the District Court erred in refusing 
to admit into evidence a letter sent by one Prather 2 to the 
Government’s principal witness Thoman. 

Appellant’s history of the facts in relation to this portion 
of the argument is not quite complete. What occurred is this: 
On cross-examination of the witness Thoman, counsel for ap¬ 
pellant made repeated references to the fugitive Prather (J. A. 
31-32), some of the questions being designed to bring out that 
Prather was a police officer (E. g., J. A. 32). On redirect ex¬ 
amination the prosecutor asked whether Prather was a police 
officer at the time of the trial, and the answer was in the nega¬ 
tive. The prosecutor then elicited from the witness that 
Prather was a fugitive from justice. The next question was, 
"As a matter of fact, you received a letter from him dated 
October —” (J. A. 32). At this point, defense counsel inter¬ 
posed an objection and, after some colloquy, the prosecutor 
did not complete his question and the witness did not answer 
the interrupted question (J. A. 32-33). It is clear, therefore, 
that there had not been any testimony regarding the letter 
as part of the Government’s case. Subsequently, on recross 
examination counsel for appellant referred to the letter, and 
elicited the information from the witness that while the letter 
covered all of the persons that were arrested, appellant’s name 
was not specifically mentioned (J. A. 34). 

Counsel then approached the bench and sought to have the 
letter admitted into evidence on the ground that "the jury may 
wonder that there is something in the letter that might be 

* Prather was convicted of conspiring with others to bribe Captain Thoman 
in the related case of Monroe et al. v. United State*, 98 U. S. App. D. C. 228, 
234 P. 2d 49 (1956), cert denied 25 U. S. L. Week 3115 (October 16. 1956). 
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withheld and that they are entitled to know the contents of 
it since it was mentioned” (J. A. 35). The trial court refused 
to admit it (J. A. 36). Subsequently, out of the presence of 
the jury (J. A. 56), appellant’s counsel proffered the letter—a 
twelve page document—to show that the criminal design orig¬ 
inated with Captain Thoman, and that it was he who had 
implanted in the minds of the defendants the disposition to 
commit the alleged offense, and induced its commission in 
order that he might prosecute (J. A. 57). The trial court again 
refused to have the letter received in evidence (J. A. 57). 

In the first place, it is doubtful whether the letter was mate¬ 
rial and relevant since it did not even mention appellant’s 
name (J. A. 34). In any event, there can be no question that 
the letter in question constituted hearsay of the most flagrant 
sort. Prather, the alleged author of the letter, was not present 
to be examined or cross-examined concerning it. Indeed, 
Prather was then, as he is now, a fugitive from justice. See 
Eastman v. United States, 212 F. 2d 320, 322 (9th Cir. 1954). 
The door would be open to the most serious abuses if a letter 
purportedly written by a fugitive confederate could be used 
to exculpate a defendant actually on trial, 8 where there is no 
opportunity whatever for the Government not only to estab¬ 
lish by cross examination the reliability of the statements made 
in the letter, but even to establish the very authenticity and 
origin of the document. 

Nor, could appellant successfully contend that the Govern¬ 
ment waived any objection to the introduction of the letter by 
reason of the fact that the prosecutor started to ask the witness 
concerning it. The prosecutor did not complete the only ques¬ 
tion in which he referred to the document, and, of course, the 
witness did not answer the incomplete query. Objection to the 
question having been sustained, 4 there was no opening of doors 

•That is the purpose for which the letter was to be used (Appellant’s 
Brief, p. 9), although when the letter was offered a different purpose was 
given; i. e., that “the jury may wonder that there is something in the 
letter that might be withheld • * *” (J. A. 35). 

4 The record is not entirely clear as to whether the court sustained the 
objection or whether in view of the fact that objection was made the prose¬ 
cutor voluntarily refrained from further pursuing the matter. 
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to defense introduction of the letter. Moreover, even the in¬ 
complete question sought to establish nothing more than the 
objective fact whether Thoman had received a letter from 
Prather on a certain date—in line with the inquiry with respect 
to Prather’s fugitivity. Waiver of an objection to introduction 
of the hearsay contents of the letter could certainly not be in¬ 
ferred from the limited line of inquiry begun but not completed. 

Appellant’s re-cross-examination of the witness—where ref¬ 
erence was again made to the letter—cannot be used as any 
kind of a basis upon which to predicate admissibility; for to 
do so would be to permit appellant to pull himself up by his own 
bootstraps. Hearsay does not become admissible at the behest 
of a party merely because that party has made some prelimi¬ 
nary inquiries with respect thereto. 

Patently, the Prather letter was inadmissible, and it was not 
error for the court to exclude it. 

IL An accomplice instruction was not required by the evidence 

Appellant contends that the District Court erred in refusing 
to instruct the jury, as requested, that it should determine 
whether the witness Thoman was an accomplice and, if so, that 
it should consider his testimony with great care and caution 
(J. A. 13). At the trial, the defense requested the instruction 
on the theory that Thoman was an accomplice of the defendant 
Monroe who was a co-indictee of appellant but whose case was 
dismissed on grounds of former jeopardy (J. A. 55). 

His theory on appeal is quite different—that Thoman was 
an accomplice of appellant. Aside from this initial inconsist¬ 
ency, it is obvious that the point is not well taken in any 
event as a matter of law. In support of his proposition, ap¬ 
pellant relies upon Egan v. United States, 52 App. D. C. 384, 
287 Fed. 958 (1923). Egan had been indicted under §§ 113 
and 117 of the United States Penal Code and had been charged 
with being a public officer who had received bribes to influence 
his decision on matters coming before him in his official ca¬ 
pacity. The person alleged to have given the bribes to Egan 
was the principal Government witness. This Court held that 
the trial court erred in refusing under these circumstances to 
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charge the jury on the law of accomplices. The Egan deci¬ 
sion is not here applicable because the principal witness there, 
having been the bribe-giver, had the criminal intent required 
of one to be an accomplice. There was a question whether 
that bribe-giver could have been charged under the same statute 
as the defendant, as an accessory to the crime, but there was 
no question but that he could have been charged under some 
statute. In the instant case, on the other hand, the witness 
Thoman took bribes from appellant but only as a decoy—not 
in any way as an accessory. He physically received and took 
possession of the money but he clearly had no criminal in¬ 
tent—an intention to perform his duties in any way other 
than required by law by reason of receiving such bribes.® Every 
bit of evidence in the record in the instant case shows that 
Thoman was acting under the supervision and instructions of 
his superiors, and, in fact, of the United States Attorney. His 
only purpose in accepting the bribes was to secure proof of 
appellant’s wrongdoing by appearing to collaborate with him. 
Thus, he informed his superior prior to each of his three meet¬ 
ings with appellant (J. A. 19, 25, 27; R. 99). He reported 
to his superior the results of each of his three meetings with 
appellant (J. A. 24, 30; R. 61). And at all times and in all 
circumstances he acted not as an accessory or accomplice of the 
bribers but as a law enforcement officer. Appellant produced 
not one iota of evidence to show that Thoman was an accom¬ 
plice of either Monroe or appellant himself. Thoman was not 
an accomplice, either in fact or in law, and he therefore falls 
squarely within this Court’s decision in Ritzman v. United 
States , 55 App. D. C. 194, 3 F. 2d 718 (1925). There, the 
defendant, a former army officer, was tried and convicted of 
accepting a bribe in return for recommending that requisitions 
be issued for supplies to a certain company. The company’s 
representative, one Standley, from whom the bribe had been 

* In Monroe et al. v. United States, 98 U. S. App. D. C. 228, 234 F. 2d 
49 (1956), cert, denied 25 U. S. L. Week 3115 (October 16,1966), this court 
stated (at 231): “Lieutenant Thoman was entirely innocent of wrongdoing. 
In fact he uncovered the allegedly criminal conduct by permitting himself 
seemingly to participate therein, while at the same time reporting the- 
unfolding events to his superior officers and assembling evidence in prepara¬ 
tion for arrests." 
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demanded, reported the incident to the Department of Justice. 
He was given $800.00 in marked bills and he paid that amount 
to defendant who was then arrested. Standley was the Gov¬ 
ernment’s principal witness in its prosecution of the defendant. 
This Court upheld the trial court’s refusal to instruct the jury 
on the law of accomplices for the reason that there was nothing 
in the record to warrant the trial court in instructing the jury 
that any witness against the defendant was an accomplice. 
See also Lemke v. United States, 211 F. 2d 73, 76 (9th Cir. 
1954), cert, denied 347 U. S. 1013; United States v. Hughey, 
116 F. Supp. 649, 653 (W. D. Ark. 1953), aff’d. 212 F. 2d 896 
(8th Cir. 1954 ); VII Wigmore, Evidence § 2060 (d) (3d ed. 
1940); 119 A. L. R. 689 (annotation). 

IIL Admission of and reference to the gambling paraphernalia 

was not error 

Appellant contends that the District Court erred in permit¬ 
ting the prosecutor to introduce into evidence certain records 
and accounts identified by an expert witness as those ordinarily 
used in the numbers business which papers had been seized 
from appellant at the time of his arrest. The argument is that 
these papers constituted evidence of an offense separate and 
distinct from the sole offense charged in the indictment and 
were intended solely to inflame the jury against the appellant. 
The general rule of law is that evidence of an offense other 
than the one with which a defendant is charged is inadmissible, 
but there are well established exceptions to this rule. Thus in 
Bracey v. United States, 79 U. S. App. D. C. 23, 142 F. 2d 85 
(1944), cert, denied 322 U. S. 762, this Court has said (at 26): 

“Thus, evidence of other criminal acts has been held 
admissible by this court when they are so blended or 
connected with the one on trial as that proof of one in- 
incidentally involves the other; or explains the circum¬ 
stances thereof; or tends logically to prove any element 
of the crime charged.” (Footnotes omitted.) 

See also Harper v. United States, -U. S. App. D. C.- 

(No. 13157, decided November 21,1956); Fairbanks v. United 
States, 96 U. S. App. D. C. 345, 347, 226 F. 2d 251 (1955); 
Borum v. United States, 61 App. D. C. 4,6,56 F. 2d 301 (1932), 


cert, denied 285 U. S. 555; Fall v. United States, 60 App. D. C. 
124,130,49 F. 2d 506 (1931), cert, denied 283 XJ. S. 867. 

In the instant case, appellant was charged with corruptly- 
giving certain moneys to Thoman with intent to influence 
Thoman in his official capacity to act with partiality and other¬ 
wise than required by law in his enforcement of gambling laws. 
22-704 D. C. Code (1951) (J. A. 3-5). Appellant entered a 
plea of not guilty (J. A. 5). Consequently, the Government 
had to prove beyond a reasonable doubt the essential elements 
of the crime of bribery, and, specifically, 1) that appellant cor¬ 
ruptly gave money to Thoman; 2) that Thoman was a police 
officer charged with the enforcement of gambling laws; and 3) 
that appellant gave Thoman money with the intent to influence 
Thoman’s action on matters then pending or which might come 
to Thoman in his official capacity and cause him to perform his 
duties of enforcing gambling laws with partiality and otherwise 
than required by law (R. 240). 

The evidence seized from appellant, consisting of records and 
accounts of the numbers business, and received in evidence at 
the trial strongly tended to establish the third element set out 
above, to wit, that the money was given for the purpose of caus¬ 
ing Thoman to perform his duty of enforcing the gambling laws 
in an improper manner. Obviously, proof that appellant was 
or might have been violating the gambling laws was a first pre¬ 
requisite to proof of this element of the offense. The evidence 
as to those violations was therefore admissible for that reason 
alone. Moreover, the evidence also went to proof of intent, 
motive, and design of appellant to bribe Thoman, a lieutenant 
C? the gambling squad—because unless it could be shown that 
appellant was in the gambling business, there would be no 
showing of motive for the acts of bribery. In Ladrey v. United 
States, 81 U. S. App. D. C. 127, 155 F. 2d 417 (1946), cert, 
denied 329 U. S. 723, this Court upheld a conviction for bribery 
of a complaining witness in a pending criminal abortion case, 
despite the appellant's contention that the trial court erred in 
admitting evidence at his trial concerning his performance of 
an abortion on the principal Government witness. Appellant 
urged that the testimony of the witness was evidence of an 


offense for which he was not on trial. This Court, however, 
stated (at 129): 

“In the case before us, which is the bribery charge, it 
was proper to admit evidence of the attempt to bribe, 
and, as well, evidence tending to show that Hazel 
Queenan was a material witness in the abortion case. 
Her testimony concerning the operation was limited to 
statements to the effect that she was the person upon 
whom the operation had been performed, and statements 
showing the nature of the operation. This was no more 
than the bare necessity of the case for the prosecution 
required. Consequently it was not error to receive it.” 

. Appellant’s contention that it was admitted that he gave 
the money to Thoman for the purpose of bribing Thoman to 
protect appellant’s numbers business and, therefore, there was 
no necessity for showing intent, design or motive is not sup¬ 
ported by die record. Appellant entered a plea of not guilty 
(J. A. 5), and, thus, he must be taken to have denied that 
he committed the offense with which he was charged, or any 
part thereof. Appellant did not take the stand to testify 
nor did he have any witnesses at the trial. Appellant’s coun¬ 
sel made certain remarks from time to time during the pro¬ 
ceedings but none of them could be said to rise to the dignity 
of admissions that appellant had given money to Thoman with 
the intent to bribe Thoman for the purpose of protecting ap¬ 
pellant’s numbers business. Thus, appellant’s counsel stated 
at one point in his opening statement that Thoman and an¬ 
other induced appellant to make a deal so they would give 
him protection (J. A. 14-15), and, at another point, that he 
wouldn’t deny appellant was a gambler (J. A. 15). These state¬ 
ments did not constitute admissions by appellant that he had 
committed the crime with which he was charged, and it re¬ 
mained incumbent upon the prosecution to prove all of the 
elements of the offense beyond a reasonable doubt * The 


j * It should be pointed oat that the evidence to which appellant objects 
was merely corroborative of testimony by the witness Thoman tending to 
Show that appellant was engaged in the numbers business (J. A. 20-21, 
25-26, 29). Appellant, apparently recognizing the propriety of the admis¬ 
sion of such testimony under the decisions of this Court, made no objection 
to this testimony. 
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seized paraphernalia supplied part of this proof—hence, it was 
admissible. 

In a subsidiary point to Argument III, appellant complains 
of a portion of the prosecutor’s closing remarks to the jury, and 
he cites Viereck v. United States, 318 U. S. 237 (1943). The 
following is a complete transcription of the portion of the argu¬ 
ment to which exception is here taken: 

“Mr. Troxell. May it please the Court, lj shall be 
brief. 

Counsel has suggested that Washington is a little fel¬ 
low. The evidence is before you on that point. He is 
not a little fellow. He wanted to protect a booming 
business. The booming business is evidenced by the net 
amount. The gross was over 84,000 and the net amount 
was something like $2,512 on September 14” (J. A. 62). 

To compare these remarks to the inflammatory harangue in 
the Viereck case is absurd. 

■ i 

Moreover, the remarks of Government counsel must be 
viewed in the context in which they were made. They were 
the direct consequence and the proper answer to defense coun¬ 
sel’s heart-rending description of appellant as “a little fellow” 
(J. A. 61). Appellant was not a “little fellow”—he was a big- 
time, $4,000-a-day, numbers czar who sought to corrupt the 
police department and to undermine law enforcement to pro¬ 
tect his gambling empire. The reference to the size of his busi¬ 
ness would have been justified even as a primary comment to 
indicate his reason and motive for paying large sums as bribes. 
Surely, however, it was justified in reply to counsel’s attempt 
to minimize appellant’s involvement with gambling and thus 
iiis motive for bribery—an attempt which was clearly contrary 
to fact. The prosecutor has the right to reply to this kind of 
an assertion made by opposing counsel. Schino v. United 
States, 209 F. 2d 67,71-2 (9th Cir. 1953), cert, denied 347 U. S. 
937; Baker v. United States, 115 F. 2d 533, 544 (8th Or. 1940), 
rert. denied 312 U. S. 602. 

IV. Admission of the transcript of a prior hearing was proper 

Appellant contends finally that it was error to admit into 
evidence a portion of the transcript of his testimony at a pre¬ 
trial hearing on his motion for the return of seized property and 
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its suppression as evidence. A considerable time prior to his 
trial, on October 27, 1954, he had moved the District Court to 
direct “that certain property, consisting of a 1950 Chrysler New 
Yorker automobile and its contents, of which he is the owner, 
and which was unlawfully seized and taken from him on the 
14th day of September 1954 * * * be returned to him and that 
said property be suppressed as evidence” (J. A. 5-6). 

A hearing was held on this motion on November 19, 1954, 
in the course of which the District Court pointed out that there 
had been a failure to prove ownership of the automobile (con¬ 
taining money) sought to be returned (J. A. 4S-49). Appel¬ 
lant’s counsel thereupon stated: “* * * let me say, that when 
the affidavit is filed showing that it is his [appellant’s] auto¬ 
mobile, that it belongs to him and there is no evidence to 
the contrary but if Your Honor wants me to prove it, I will 
prove it” (J. A. 49). After the District Court had reiterated 
that appellant had not proved what he had stated in his affi¬ 
davit, appellant’s counsel inquired: “Very well. Will Your 
Honor permit me to put the defendant on the stand?" (J. A. 
49.) [Emphasis supplied.] The District Court granted the 
request and appellant was called as a witness in his own behalf. 
He was sworn and testified that he owned the 1950 Chrysler 
automobile that had been left in Rock Creek Park on Sep¬ 
tember 14 (J. A. 49). On cross-examination, the prosecutor 
sought to bring out the relationship, if any, of the money found 
in the automobile to the bribery transaction. To that end, he 
asked appellant whether he had given Captain Thoman money 
that evening, to which appellant gave an affirmative answer. 
The prosecutor then elicited the claim that the money which 
appellant wanted to have suppressed and returned had no con¬ 
nection with the bribe money; that appellant had given $260 
to Captain Thoman, but that there was an additional $150 
in the car, which was the money he wanted suppressed and 
returned. Further seeking to clarify the situation so that the 
Government’s vital evidence might not be suppressed by mis¬ 
take, the prosecutor continued to probe, and appellant stated 
that he had turned over $260 to Captain Thoman to buy pro¬ 
tection for persons in the numbers business, not including 
himself (J. A. 50-1). 
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It is the transcript of this hearing which was read to the 
jury in the trial of the instant case. It should be pointed out 
that when the question of the transcript first arose, defense 
counsel stated to the trial court, in the presence of the jury, 
that appellant “had to take the stand to prove the ownership 
of that money. It has nothing to do with the bribe money 
* # *” (J. A. 48). This gave rise to an obligation on the 
part of the prosecutor to read enough from the transcript 
to show clearly the distinction between the monies, and 
which of the monies was here involved. So he did. It was 
obviously important to demonstrate that the money with which 
the jury was concerned was not tainted in any way by the 
suppression order previously entered. 7 

The statements of appellant amounted to a judicial admis¬ 
sion, and as such they were admissible in evidence at the trial. 
In Milton v. United States, 71 App. D. C. 394, 110 F. 2d 556 
(1940), the defendants appealed from convictions of uttering a 
check with a forged indorsement, thereon, knowing it to be 
forged. During their trial, the Government read into evidence, 
over defendants’ objection, portions of the reporter’s transcript 
of testimony given by them at a prior trial for housebreaking 
and larceny and at a hearing on a motion for new trial in that 
case. This Court held that the evidence had been properly 
received. See Warde v. United States, 81 U. S. App. D. C. 
355, 158 F. 2d 651 (1946). Evidence of prior testimony ren¬ 
dered by an accused under subpoena in a civil proceeding was 
held to have been properly received against him in a subsequent 
criminal trial. Ayres v. United States, 193 F. 2d 739,740 (5th 
Cir. 1952). So, too, the receipt in evidence at a criminal trial 
of prior testimony rendered by an accused under subpoena at 
a grand jury proceeding was upheld as being an admission. 
United States v. Johnson et al., 76 F. Supp. 538, 548 (M. D. 
Pa. 1947), aff’d. 165 F. 2d 42 (3d Cir. 1947), cert, denied 332 
U. S. 852. 


T Reference was therefore made only to the September 14 transaction 
where a question of confusion might arise; the prosecutor did not at the 
suppression hearing seek to bring out any admissions of appellant with 
regard to the monies passed to Captain Thoman on the other dates. This 
factor alone indicates the innocent and proper purpose of the questioning, 
and negates any thought of fishing expedition or compulsion. 


Appellant cannot successfully contend that his admission at 
the hearing on his motion for the return of property was not 
voluntary. He voluntarily took the stand as the portion of the 
transcript of the prior proceedings read to the jury reveals. 
Indeed, appellant’s counsel requested permission to put appel¬ 
lant on the stand (J. A. 49). Furthermore, appellant was not 
compelled as a practical matter to take the stand at the hear¬ 
ing of his motion in order to show his standing—i. e., his own¬ 
ership of the automobile* Appellant could, for example, have 
called a representative of the District of Columbia Government 
to prove the ownership of the car pursuant to the Federal Shop 
Book rule. Thus, he was under even less compulsion than the 
defendants in the Milton and Warde cases, supra, who had the 
choice only of remaining silent at their prior trials and thereby 
losing an opportunity to explain away the Government case or 
of taking the stand and thereby making their testimony avail¬ 
able for use at a subsequent criminal proceeding brought 
against them. 

It is clear that it was necessary for the Government to go 
into the relationship to this case of the monies involved in 
the September 14 transactions. Direct examination was per¬ 
functory and there was danger of confusion between the various 
monies. The Government had an obligation to bring out the 
distinction between the $260 given to Captain Thoman on that 
day and the $150 which allegedly had no connection with the 
bribery and was thus subject to return. Had the prosecutor 
not done so, there would have been a real danger that all 
the monies connected with September 14 would have been sup¬ 
pressed and returned, with the result that one of the counts 
of the indictment would immediately have been subject to 
dismissal for lack of proof. That avoidance of such contin- 
gency was the only purpose of the cross-examination is borne 
out by the fact that the prosecutor sharply limited himself to 

September 14, the date on which the confusion in the monies 

_ . j 

‘Appellant was required to prove ownership of the property he sought to 
have returned because T. R. Crlm. P. 41 (e) provides, inter alia: “The Judge 
shall receive evidence on any issue of fact necessary to the decision of the 
motion." • ^ 


arose. He made no attempt to question appellant with re¬ 
spect to the other bribery dates. : ' 

The relatively minute amount of probing which Government 
counsel engaged in to establish the correctness of appellant's 
claims in that regard was therefore not in any way beyond 
the confines of proper cross-examination and beyond the scope 
of the direct examination. Additionally, appellant could 
hardly expect to be allowed to testify only as to matters con¬ 
venient to him and then, when questions embarrassing to his 
subsequent defense were asked, interpose objection. It was 
he who opened up the matter by taking the stand. 

The foregoing establishes the propriety of the questions 
asked during the hearing on the motion, and of the reading 
from the transcript of that hearing at time of trial. 

But even assuming, arguendo, that this were not so; it still 
would not help this appellant. Construing the record most 
favorably to him, the portion of the hearing transcript which 
was read at the trial showed nothing more than the appellant 
at one time had admitted that he had given money to Thoman 
for the purpose of protecting other persons. That, however, 
was no more—in fact, it was less—than what appellant’s coun¬ 
sel had said in his own opening statement, as follows: 

“To be candid with you, ladies and gentlemen, the 
defense in this case, and none other, is not that Mr. 
Washington didn’t give Mr. Thoman any money but 
that he gave it to him under a situation where he was 
entrapped” (J. A. 14). [Emphasis supplied.] 

If that was appellant’s defense—if that was appellant’s con¬ 
cession—then what harm could there be in bringing out that 
at a previous hearing he had given money to Thoman for pro¬ 
tection of others? None, obviously. Consequently, there is 
no merit to the present claim of prejudice. 

Finally, assuming all of the foregoing to be incorrect, still 
appellant’s argument would not call for a reversal of the con¬ 
viction because the issue as to the transcript of the suppression 
hearing goes to but one of the counts of the indictment. Ap¬ 
pellant having been found guilty on three counts, and con¬ 
current sentences having been imposed, the judgment of the 


24 


District Court must be upheld if the conviction of appellant 
on any count is valid. Hirabayashi v. United States, 320 U. S. 
81, 85 (1943); Young v. United States, 94 U. S. App. D. C. 
54, 212 F. 2d 236 (1954), cert, denied 347 U. S. 1015; Jackson 
v. United States, 94 U. S. App. D. C. 71, 214 F. 2d 240 (1954), 
cert, denied 347 U. S. 1021. 

CONCLUSION 

Wherefore, it is respectfully submitted that the decision of 
the lower court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Edward P. Troxell, 

Principal Assistant United States Attorney. 

Lewis Carroll, 

Harold H. Greene, 

' John W. Kern, III, 

- Assistant United States Attorneys. 
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For Defendant Washington: 

EVERETT M. RAFFEL, Esq. 

CARL HENRY HAMERMEISTBR 

DIRECT EXAMINATION (21) 

BY m. HANTMAN: | 

Q I want you to speak up in a loud voice, sir, so that His jsonor and 

i 

the ladies and gentlemen of the jury, the defendants and their counjsel, will 
hear everything you have to tell us. 

Give us your full name and your address, sir. 

■ 

A Carl Henry Hammermeister, 7507 16th Avenue, Takoma Park, {Maryland. 

Q What is your occupation, sir? (22) 

A Right now I am a building inspector for the District Government. 

Q And what was your occupation, sir, on or about November 17, 1954? 

• 

A I was a food store manager. 


Q Where did you have your placeof business? 

I 

A 441 Chaplin Street Northeast—Southeast; excuse me. 

Q Was that a grocery? 

A It is American Stores Company, Acme Market Grocery. 

I 

Q That is in the District of Columbia? 

i 

A Yes, it is. 

Q Now, Mr. Hammermeister, directing your attention to November 16th 
or the early hours of the 17th, were you the last one to leave your place of 
business. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(1) 


UNITED STATES OF AMERICA 


WILLIS C. WASHINGTON 


i -LVESTER N. MUSE, 


Defendants, 


CRIMINAL ACTION 
NO. 23-55 


Washington, D. C.> 
Thursday, July £1, 1955. 


The above-entitled cause came on for trial before HONORABLE CHARLES F. 
McLAUGHLIN, District Judge, and a jury, at 12:25 p. m. 

APPEARANCES: 

For the Government: 

ALFRED HANTMAN, Esq., Assistant U. S. Attorney. 

For Defendant Muse: 

WILLIAM A. $INNEY, JR., Esq. 

For Defendant Washington: 

EVERETT M. RAFFEL, Esq. 


CARL HENRY HAMERMEISTER 
DIRECT EXAMINATION 


( 21 ) 


BY MR. HANTMAN: 


Q I want you to speak up in a loud voice, sir, so that His Honor and 
the ladies and gentlemen of the jury, the defendants and their counsel, will 
hear everything you have to tell us. 

Give us your full name and your address, sir. 

A Carl Henry Hanmermeister, 7507 16th Avenue, Takoma Park, (Maryland. 


Q What is your occupation, sir? I (22) 

A Right now I am a building inspector for the District Government. 

Q And what was your occupation, sir, on or about November 17, 1954? 

. 

A I was a food store manager. 

Q Where did you have your placeof business? 

i 

i 

A 441 Chaplin Street Northeast—Southeast; excuse me. 

Q Was that a grocery? 

A It is American Stores Company, Acme Market Grocery. 

Q That is in the District of Columbia? 

A Yes, it is. 

Q Now, Mr. Hammermeister, directing your attention to November 16th 
or the early hours of the 17th, were you the last one to leave your place of 
business. 






A Yes, I was. 

Q What, if anything, did you do to make sure your place was secure 


( 22 ) 

that evening before you left? 

A I locked the back door, barred it, and ve had two front doors—we 
lock one from the inside and the other one you lock from the outside with a 
double lock* 

Q What kind of a door is this outside door? 

A It is a glass door; plate glass door. 

Q How many locks do you have on that outside door? 

A Two. 

Q Will you describe the general location of those locks, sir? (23) 

A Yes, sir. One was locked with a padlock which has a hasp lock at 

the top of the door and the other was just a regular jamblock. 

Q The ordinary key type that you put into a lock? 

A Yes. 

Q When you mention the hasp type lock, can you give a little more 
accurate description of how you put the lock on there? 

A Well, it is a padlock that slips through an eye, so to speak. 

Q As a matter of fact, it slips through two eyes, does it not, one 
on each side of the door? 

A No. There is kind of a hinge that folds over on top of the eye; 
then you insert the lock In the eye, and that bolds the hinge from cooing 
back cut. 

Q, Did you lock both of those locks that evening? 

A I did. 

Q Did there cone a time. Hr. Hamraeroeister — by the way, do yoi 
have a safe in your place, sir? 

A Yes, sir, we did. 

Q What kind of a safe was it? 

A It was a safe on wheels that we used to keep change in. 

Q Where did you have that safe located? (24) 

A Near the front of the store; near the front of the door of the 
store. 

Q And when you closed your place of business that evening, Mr. 
Hamnexmeister, as near as you can recall, sir, bow ouch money if any, was 
there in that safe? 

A In that safe there was $190-eooe-odd. 


Q Where did you go when you left your place of business that (2 
evening? 

A Rome. 

Q Did there come a time, sir, when something unusual occurred con¬ 
cerning that place of business? 

A Yes. The police department got me up in the middle of the night- 
well, it wasn't the middle of the night; around six o'clock in the morning; 
and informed me the store had been broken into. 

MR. TINNEY: Object. 

THE COURT: Objection sustained as to any hearsay statements made by 
others outside the presence of the defendant. Objection sustained*! 

BY MR. HANTMAN: 

q You received a call from the members of the Police Department? 

A Yes, I did. 

I 

Q As a result of a conversation you had with a member or members (2 ! 
of the Police Department, what, if anything, did you do? 

A I went to my store. 

Q Did you notice anything unusual when you got there, sir? 

A Yes, sir; the store had been broken into, 
q What did you see? 

A Hr safe was missing and there was quite a few policemen there. 

Q Did you notice anything unusual about that front door when you 

first got there? 

A Yes, sir. It had been broken into. The lock was on, I think part 
of the lock was laying an the ground. 

Q Whet about the second lock; anything unusual about that? 

A It had been forced open. There were marks on the door where it had 
been forced open. 

q I would like to show you a picture which the Clerk has marked 

| 

Government's Exhibit Number 1 for identification, — 

(Government’s Exhibit Number 1 was marked for identification.) 
BY MR. HANTMAN: 

Q —end ask you if you identify that. 

A Yes, sir. That is a picture of the door of the store. 

Q Does that picture accurately represent the door as you saw it (26) 

that morning? 

A Yes, sir, it does. 


A Yes, I was* 

Q What, if anything, did you do to make sure your place was secure 


( 22 ) 


that evening before you left? 

A I locked the back door, barred it, and we had two front doors—we 
lock one from the inside and the other one you lock from the outside with a 
double lock* 

Q What kind of a door is this outside door? 

A It is a glass door; plate glass door* 

Q How many locks do you have on that outside door? 

A Two. 

Q Will you describe the general location of those locks, sir? (23) 

A Yes, sir* One was locked with a padlock which has a hasp lock at 

the top of the door and the other was just a regular jamb lock. 

Q Toe ordinary key type that you put into a lock? 

A Yes. 

Q When you mention the hasp type lock, can you give a little more 
accurate description of how you put the lock on there? 

A Well, it is a padlock that slips through an eye, so to speak. 

Q As a matter of fact, it slips through two eyes, does it not, one 
on each side of the door? 

A No. There is kind of a hinge that folds over on top of the eye; 
then you insert the lock in the eye, and that holds the hinge from coming 
back out. 

Ci Did you lock both of those locks that evening? 

A I did. 

Q Did there come a time, Mr. Hammermeister — by the way, do you 
have a safe in your place, sir? 

A Yes, sir, we did* 

Q What kind of a safe was it? 

A It was a safe on wheels th8t we used to keep change in. 

Q Where did you have that safe located? (24) 

A Near the front of the stare; near the front of the door of the 
store. 

Q And when you closed your place of business that evening, Mr. 
Hamnermeister, as near as you can recall, sir, bow much money if any, was 
there in that safe? 

A In that safe there was $190-eome-odd* 


Q Where did you go when you left your place of business that (? 
evening? 

A Home* 

Q Did there come a time, sir, when something unusual occurred con¬ 
cerning that place of business? 

A Yes* The police department got me up in the middle of the night- 
well, it wasn’t the middle of the night; around six o’clock in the morning; 
and informed me the store had been broken into* | 

MR. TINNEY: Object. 

THE COQBT: Objection sustained as to any hearsay statements made by 
others outside the presence of the defendant. Objection sustained.j 
BY MR. HANTMAN: 

Q You received a call from the members of the Police Department? 

A Yes, I did. 

Q As a result of a conversation you had with a member or members (2 ' 
of the Police Department, what, if anything, did you do? 

A I went to my store. 

Q Did you notice anything unusual when you got there, sir? 

A Yes, sir; the store had been broken into. 

j 

Q What did you see? 

A MY safe was missing and there was quite a few policemen there. 

Q Did you notice anything unusual about that front door when you 

first got there? 

A Yes, sir. It had been broken into. The lock was on, I think part 
of the lock was laying on the ground. 

Q Whet about the second lock; anything unusual about that? 

A It had been forced open. There were marks on the door where it had 
been forced open. 

Q I would like to show you a picture which the Clerk has marked 
Government's Exhibit Number 1 for identification, — 

(Government’s Exhibit Number 1 was marked for identification.) 
BY MU HANTMAN: 

Q —and ask you if you identify that. 

A Yes, sir. That is a picture of the door of the store. 

Q Does that ,-picture accurately represent the door as you saw it (26) 


that morning? 

A Yes, sir, it does. 
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Q Were you there when that picture was taken? (26) 

A Yes, sir, I was. 

MR* RAFFEL: I can’t quite understand the picture* Perhaps if Mr* 

Hantaan can explain it to me, I might interpose no objection* It is somewhat 
confusing* 

MR* HANTMAN: Would your Honor indulge me a moment? 

THE CCtiKT: Yes* 

MR* HANTMAN; I understand, your Honor, there is no objection by counsel 
to the admission into evidence of this picture* 

MR. TINNEY: No. I have no objection as to Defendant Muse; none 
whatsoever. 

THE COURT: It is offered? 

I©. HANTMAN: It is offered, your Honor* 

THE COURT: Government ’ s Exhibit 1 will be received in evidence* 

(Government*s Exhibit Number 1 was received in evidence*) 

BY ML HANTMAN: 

Q Now, Mr* Hammermeister, I want you to look at this picture and 
tell me if you can describe that mark that appears on that door* 

ML RAFFEL: If the Court please, it speaks for itself* (27) 

THE COURT: I think it can be described* Has the witness testified 
he has seen this? 

MR* HANTMAN: Yes, your Honor* 

THE COURT: Proceed* 

Objection overruled* 

THE WITNESS: It was a go ug e in there made by some sort of tool I imagi , 
It was flat* It looked like it might have been a metal bar* 

BY ML HANTMAN: 

Q What is this deep groove that appears in this door, sir? 

A That is where the lock fits in* 

Q Was that gouged mark that appears underneath the place where the 
lock fits in there when you closed the place the night before? 

A No. 

MR. HANTMAN: With the Court's permission, your Honor, I would like to 
pass this exhibit to the jurors* 

THE COURT: You may do so* 

BY Ml. HANTMAN: 

A. 


Q Now, sir, did there come a time when you again saw that Safa (27) 
that was in that store? 

A Yes, I did, 

Q When and where was that? i (' 

A Over at the Municipal Building, 

Q Do you knot/ about when that was? 

A That was about a week or two later, I believe, 

Q, Was anyone else vrith you at that time, 

A Yes, One of the police officers was with me down in the basement, 

Q, Do you recall his name? 

A I don’t remember if it was Mr, Friel or Mr. Meissner. 

Q I want to show you two exhibits which the Clerk has marked 
Government's Exhibit 2 and 3 for identification. 

(Government's Exhibits Number 2 and 3 were marked for 
identification.) 

BY MR. HANTMAN: 

Q I want you to look at those and tell me if you can identify them, 

sir. 

A Yes, sir; that was the safe that was in my store; both pictures 
of them are the same safe. 


Q And when you saw the safe about two weeks later, as you (say, was 
it in the condition that it appears to be in on both of those pictures? 

A The last time I saw it before this? 

i 

Q No. When you saw that two weeks later after it had been taken, (29) 

I 

was the safe in substantially the same condition as it appears to be as 


those pictures, those two pictures at the moment? 

A Yes, sir. 

Q Now, did there come a time, Mr. Hammermeister, when you Were called 


to police headquarters concerning this matter? 
A Yes, there was. 

Q When was that, if you recall, sir? 

A That was the first of December. 


Q And about what time of the day or night was it? 

i 

A That was early in the morning; maybe six o'clock. 

Q Were you present at the time the defendants Sylvester Muse and 

Willie C. Washington were questioned concerning this matter? 

A I was there when they were typing up a statement that Mr. Muse made. 
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Jfi. RAFFEL: I can’t hear the witness* (2° 

THE COURT: Speak more clearly and a little more loudly, please* so that «** 

THE WITNESS: I was there at the time they were taking Muse's statement, 

BY MR. HANTMAN: 

Q Who took the statement, if you recall, sir? 

A I think Detective Meissner. 

Q At the time the statement was being taken, were both the (30) 

defendants, Sylvester Muse and William C. Washington, there? 

A As far as I remember, when I first went in the room, just Muse was 
there, and later Washington came in. 

Now I am not too clear on that. 

Q Did there come a time when any statement made by either of them 
was read or told to the other in his presence? 

A Yes, sir. 

Q Were you present that time? 

A Yes, sir. 

Q First of all, which one of the defendants made the statement that 
you recall? 

A Muse. 

Q Now, this is at the time that Washington was present; is that right? 

A Yea, sir; it was read to him. 

Q What, if you recall, was the statement that was made by Muse in 
the presence of Willis C. Washington? 

Ifl. TINNEY: Just a minute. All right. Go ahead. 

MR. RAFFEL: If the Court please, I would like to object to the question, 
as to what the statement may have been in so far as Muse making it in the 
presence of Washington is concerned, because any statement Muse may have mac ? 
may not be admissible against Mr. Washington. 

THE COURT: No. If it is made in the presence of Washington, it is (31; 

admissible, a co-defendant. 

I®. RAFFEL: Only if Washington were to have admitted or concerned in 
the facts in the statement. 

THE COURT: It hasn't been developed as yet. If it develops later that it 
hasn't been concurred in by silence, counsel may renew the objection to strike. 

MR. TINNEY: If Your Honor please, my objection is this. If the Government 

is referring to an oral statement, I will withdraw my objection, but if he is 
referring to a written statement, of course, then I object to the witness 
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testifying as to the contents of the written statement, because the (31) 

statement; then, will speak for itself, and we would want a preliminary 
exa m i na tion of the person who took the statement prior to letting this jury 

i 

hear any portion of it. 

TOE COURT: The statement is oral in that the question, as the Court 

| 

understands it, is the statement was read in the presence of both defendants; 
is that correct? 

MR. HANTMAN: That is the way I understand the witness, Tour Honor. 

' | 

TOE COURT: Objection overruled. Proceed. 

BY Ml. HARTMAN: 

Q l*ho read the statement? 

A I believe Detective Meissner read it, sir, and then I read it (5 - 
myself. 

I 

Q And was this statement read to Willie C. Washington? 

! 

A He was there at the time, sir. 

I 

Q Did you witness such a statement? 

A I signed it; yes, sir. 

MR. HANTMAN: Mr. Clerk, will you mark this Government’s Exhibit 

. 

Number 4 for identification, please? 

(Government’s Exhibit Number 4 was marked for identification.) 
BY MR. HANTMAN: 

Q I show you what the Clerk has marked Government’s Exhibit Number 4 
for identification, sir, and ask you if you can identify that. 

A Yes, sir. That is the statement he made that I signed at jthe 

i 

detective's headquarters over there. 

Q Did you see Sylvester Muse sign this? 

A Yes, sir, he signed it. 

Q Is this your signature that appears on this document? 

| 

A The first one, yes. 

Q Did you ever get your safe back, sir? 

A NO, sir; I hadn't gotten it back when I left the company. 

Q Did you ever get the $190 back? 

A I never did. I don't knar if the company did. 

Q Did you know Sylvester Muse prior to this occasion? 

I 

A No, sir. 

! 

Q Did you know Willis C. Washington prior to this occasion? 


( 33 ) 


Q Did you ever give either one of them permission to enter the (33) 

‘ \ 

premises of the -Acme Grocery at 441 Chaplin Street Southeast? 

A No, sir* 

IS* HANTMAN: I believe that is all the questions I have of this v/itn€ 
your Honor. 

CROSS EXAMINATION 

BY MR. TINNEY: 

Q Mr* Eamoenaeister- you weren't present when this alleged statement 

N 

was actually typed, were you? 

A He was typing it when I got there, yes* 

0 But they had already started typing the statement when you arrived 
at Headquarters? 

A Yes, I believe they had* 

Q. And you don't know what took place, if anything, prior to your 
coming to Headquarters? 

A No. 

MR. TINNEY: That is all. 

BY MR. RAFFEL: 

Q Mr. Hamrae naeister, is that front door of the store— 

Of what material is that door? (34) 

A I believe it is an aluminum alloy* 
pi These doors—they would be Kerculite doors? 

A I couldn't tell you. 

Q They are a thick glass door with aluminum framework about them? 

A Yes. 

Q Is it a pair of doors or a single door? 

A It is a pair of doors. 

Q Now you have spoken of that store as being your store. Actually 
you are only the manager? 

A I was only the manager, yes. 

Q Now, let's turn to the question of that safe. Does that safe have 
any serial zunber? 

A No, sir, it didn't have* The name and serial number was missing on it* 
Q It had no name an it either? 

A Had no name on it either; no, sir* 

Q I believe the safe was painted green; la that correct? 

A Yes, it was* 
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Q What was it; a sort of old, beat up kind of safe or a fairly ( 3 / * 

t * I 

good conditioned kind of safe? 

. I 

A It was old but it was a good safe* 

Q Was there anything distinctive about the safe? 

A Yes. It had four casters an it; that is, to my Knowledge, j (35) 
common in a safe* 

Q What I am asking you really is, how would you have distinguished 
that safe from any other old sa<*e in pretty good condition, painted green, 
with four casters on it? 

A Well, I used the safe numerous times a day every day* j 
Q But how would you distinguish between that safe and if I were to 
have wheeled in another safe with four wheels, painted green and old and in 
pretty good condition? 

A Well, if it was identical I couldn't but just from using it every 
day, it just fit the pattern* 

Q But there were no distinguishing features about it? 

A No; not that I can recall; except 1 recognized it as my safe. 

Q You recognized it because it was painted green, because it did 

have four casters and it was approximately the same size and weight as the 
prior safe as you had in the stare; is that right? 

A Yes* 

Q Nov/ you have testified that there were approximately $190 in that 

safe. 

A Yes, sir. 

j 

Q Now you are testifying from m em ory, Mr. Hasmermeister, aren't you? 

A I think the exact amount was $191*23* i 

Q Bow can you be sure it was $191.23? (36) 

A Well, we have a method of checking our cash out* That is what 
was missing* 

Q When was it you determined that the amount was $191*23? 

A That same morning* 

Q You mean when you reached the store? 

A Yes, sir* 

Q And the safe was gone? 

A The safe was gone* 

Q And you informed the police that about $191*23 had gone along with 

’ 

the safe; is that correct? 
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A Yes; some time during that day they had been notified of it* (96) 
When they first aslced me I couldn't give them a definite amount* 

Q Do you recall vfaat amount you told them? 

A I don't believe I gave them any amount, because I wasn't authorised 
to give any information out pertaining to company business. 

Q But some time during the day you obtained the authorization to 
tell the police what was taken? 

A I believe one of the company officials gave that. 

Q You never told the police what amount was taken, then, in the safe? 

A Some time or another I may have; yes, sir; but not at the time (37) 

the store was broken into. 

Q Was that money in any particular form or denomination? 

A That money was mostly silver, due to the fact that it was a change 

safe, and I do know there was quite a few silver dollars in there that I had 
used for the purpose of keeping track of my tax in it. 

Q Keep track of what? 

A Of the District Tax. 

Q Tax? 

A Tax. 

Q You mean sales tax? 

A I used it in the register because when you get one hundred pennies 
in the drawer you have quite an amount. So when we had a hundred in there, 
they would put in a silver dollar, which wouldn't bounce out of the cash 
register. 

That was the purpose of the silver dollar. That is how I knew I 
had those silver dollars. 

Q So you had somewheres better than a hundred dollars in silver 
dollars and then what— 

A I thirfr the exact amount was about eighteen dollars. The rest was 
nickels, dimes, pennies, quarters. 

Q So it is eighteen dollars of this one hundred ninety that was in 
silver dollars and the rest of it was in change? 

A In silver, yes, sir. (38) 

Q About $170-odd in silver? 

A Yes; seventy-two. 

Q Mow you arrived at that amount by going over your cash register 


reports of the day before? 


( 38 ) 


A No. We have a system; we had a system that we used to check 
out our store and by that you have to have previous figures to do it. 

But it is done in most every business; it is a simple routine. 

Q In other words, whatever the system was, when you put these abc 

j 

eighteen dollars in silver dollars and the rest of it in small change in the 

I 

safe, you did not know what you had in the safe until you checked the 
registers the next day; is that right? 

A Yes; that is right. 

Q Now, if any register had been in error, either ever or under, that 
would not have been the amount of money in the safe; is that correct? 

A No; because we checked the registers out singly every night; and 

j 

if there was a shortage in the register I would have known it at the time I 
closed the store out for the day's business. 

Q Now, do you remember talking to a police officer named Private 
v 2 yes about four or five days after the occurrence? 

A No, I don't recall talking to him. I talked to quite a fej/ (' 
different policemen but as for names or anything like that, I couldn't tell 
you who they were. I might recognize them if I saw them. 

Q Well, on the very day of the occurrence, do you recall tajlking to 
either Officer Magnotti or Officer Eger, the police who came out there? 

A That is the same thing. I couldn't tell you by name. 

Q Do you recall having told those police officers that there was 
about one hundred dollars in change and bills in the safe? 

A I may have, but I couldn't tell tlem exactly because I didn't know. 
Q By the way, I thought you told me that that information was 
supposed to be given out by authorized company officials. 

A That is right. I may have told them there might be so much in there 
but an explict figure I couldn't give to them. 

Q Then a few days later do you recall having told the policy officer, 
Hayes, that there was $190.23 in the safe? 

A I think they were told that same day. 

Q Do you recall having told them that there was one hundred! dollars 
in that safe in one-dollar bills, eighteen dollars in silver dollars and the 


rest of it in small change? 

A No, I don't recall that. 

Q If I were to tell you, Mr. Hammermeister— 

MR. HANTMAN: I object to counsel telling the witness anything. 


(40) 
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THE COURTS Proceed with the examination* Just propound questions ( 
to elicit answers. Proceed. It is a pertinent inquiry. 

BY MR. RAFFEL: 

Q If I were to inform you, Mr. Eammermeister, that Private Hayes 
made a report a few days after the occurrence in which he set forth that you 
informed him that there was $190.23 in bills and change in that safe and 
that about eighteen dollars of it was in silver dollars, one hundred dollars 
was in one-dollar bills and the rest of it in small change, could you tell 
me whether that is in error, whether that is a correct statement of what 
you told him? 

A I can’t remember what it was that was in there. We called it a 
change safe. We kept operating cash; we had three registers in the store and 
I took all the large money out of the operating cash and put the drawers in 
that safe* 

Now there may have been some one-dollar bills in there; I wouldn':- 
deny that; but the exact amount of them I couldn’t tell you. I couldn't tel? 
you. I couldn't tell anybody exactly how many there were in there at this 
time. 

Q So you can't tell me whether what you stated here this morning (41) 
of what you told Private Hayes was the truth—either one or the other 
could have been so? 

Ml. HANTMAN: If the Court please, there is no testimony in this case that 
this witness told Officer Hayes anything. It is only what counsel has said. 

THE COURT: That is correct. It is a hypothetical question. 

MR. RAFFEL: I will rephrase the question. 

BY MR. RAFFEL: 

Q Then I gather, Mr. Bamnermeister, you are really not sure of what 
may have been in the safe. It could have been change; it could have been 
dollar bills; but the one thing you are sure of, it was $191.23? 

A I am sure of that figure but the exact amount of how much was in 
there, I couldn't tell you if it was all silver or all paper, now that you 
mention it* Because I had forgotten when I first told you it was silver, 
that our operating cash was in there* I had forgotten about that* So there 
would possibly have been some one-dollar bills in there* But all the large 

bills I took out and put in the big safe each evening? 

Q Did you make a currency report at the end of each evening? 

A Do I make a currency report? 


Q Did you at the time* (4X) 

A Ho. I don’t mate any cash report other than during the evening, (4$) 

other than cashing out the register, the cash register. 

I 

Now there is a place on there of how many quarters, how many dimet. 
and so forth, on there. But if, say, for instance, there would be fifty or a 
hundred one-dollar bills in that operating cash I would pick that up the same 


as the big money count and we averaged maybe thirty one-dollar bills in the 
register. 

! 

Q What would you do? The big money you would put in the big safe? 

A I put that in the large safe, yes. 

Q And the little money you would put in this little safe? 

A If you want to call it that; yes. 

Q What would physically happen to the big money in the big safe? 

Where would that go to? 

A Where would that money go to? 

Q Yes. 

| 

A It was picked up by Brink’s Express. 

I 

Q When? The next day or the same evening, or when? 

I 

A No. They picked it up during the day. They had certain hours of 
certain days of the week that they came. 

Q A regular route and they would pick up the larger hutts- of money 

A 

from you; is that right? 

A That is right; yes. 

Q Now, if I am not mistaken, you told me you made no cash report to Acme 

A That evening, you mean, when the store was broken into? j 

Q No, as a regular routine. Did you make any regular cash report to 


Acme? 

A 

Q 

A 


Yes. We closed the store out once a week. 

And what day of the week did you close the store out? 
That was always Saturday night. 


! 


j 


Q Saturday night* So you made only one report a week, on Saturday 

[ 

night, as to what cash and everything else, the income and sales and all the 


rest of it, — only one report a week was made to Acme? 

A That is right. 

Q That is correct. 

A Unless something arose that they took an inventory, we made one, or 
periodically the supervisor would make what they call a spot-check, but 
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actually I closed ny books out every Saturday night and turned in the (43) 
report of what was on hand, 

Q Did you or do you know a Robert Earle Ginzel? 

A Not to ny knowledge, I don’t. 

Q Did you or do you know a George Wood? 

A Not to ny knowledge. 

Q So far as the Defendant Washington is concerned, any statement (44) 
that Muse made was not made in his presence, so far as you know; is that 
correct? 

You were not present when Muse made any statement in his presence? 

A We discussed the statement that he had made in the presence of 
Washington. 

Q In other words, if I have my time sequence right, you get there at 
Headquarters and when you get there, the statement was in the process of 
being typed out; right? 

A Yes, it was. 

Q And after it was finished, you said ,r We talked about it", and by 
"we” you mean who? 

A I talked with Muse and the detective that was there. 

Q Did you talk about it to Washington? 

A Yes. We talked about it to Washington. 

Q You talked to Washington? 

A No; I never asked him any questions or discussed it with him, no, sir 

Q You asked Muse questions and discussed it with Muse, though; I 
believe you just stated you did. 

A I discussed it with him; yes. 

Q Now, when you say the statement was read, you mean it was read just 
as I am doing right here, which means taking a piece of paper and reading it 
to myself? 

A It was read out loud and then I read it oyself, and when it was (45) 
read out loud, Washington claimed it to be his; and he signed it; and I 
signed it also. I said Washington. I meant Muse. 

0 , Now, who read it out loud? 

A The detective read it out loud. 

Q Word for word, and verbatim from whatever it was? 

A Yes, he did. 
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Q Did anyone else other than you, Mr. Hammermeister, know the (45) 
combination or have access to that small safe? 

A Yes. I had a second man that had the combination of that safe. 

I 

i 

Q Was he there this evening? 

A I don*t recall if he was or not. 

Q By the way, you discussed your prospective testimony and facts 
in this case with the U. S. Attorney’s office before you came here today; 
isn’t that correct? 

A I talked to this gentleman here (indicating). 

MR. HANTMAN: May the record show, your Honor, the witness has pointed to 
nyself? 

THE COURT: It may so indicate. 

MR. RAFFEL: May the record show that I am not indicating anything 
improper on the part of the U. S. Attorney? 


THE COURT: It may so indicate that, too, if you wish it to. 


(46) 


BY MU RAFFEL: 

j 

Q And it is by reason of that, that discussion and refreshing your 
recollection on the facts, that you can be that positive that the amount 
involved was $191.23; is that not correct? 

A Yes. I saw that figure but I recognized it to be the one that was 
at the occurrence of the robbery or whatever you call it. 

i 

I couldn’t remember if it was $191.23. I said $190. When I saw it 
and refreshed my memory on it, I recognized that fact. 

THE COURT: If you have come to a convenient point, we will take a recess 
at this time. 

Ladies and gentlemen of the Jury, we will now take our mid-afternoon 

j 

recess. You have been serving on the Jury for some considerable period of 

I 

time and you are familiar with Jury duty, but you have not served jin this 
court. I am sure you have had this admonition directed to you, to your atten¬ 
tion, but the Court, out of an abundance of caution, will direct lit to your 

I 

i 

attention, nevertheless. 

Each case, ladies and gentlemen of the Jury, is to be tried strict:; 

i 

i 

in accordance with your oath as Jurors and solely upon the evidence adduced 
in court by the witnesses under oath on the witness stand. (47) 

Therefore, no other element except the testimony and the instrue- 

| 

tions as to the law, which will be given you by the Court, must be taken into 

! 

account by you in determining your verdict or in attending the hearing of the 

I 

testimony. 
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Consequently, the Court admonishes you in trying this case 
strictly in accordance with your oath as jurors, not to talk about this 
case a m o ng yourselves or with anyone else or permit anyone to talk with you 
about the case while you are out of the court room during recess or when 
you are allowed to separate for the night to go home. 

Of course you understand that, and that admonition may be given 
to you again during the course of the trial, because it is, as a matter of 
fact, of extreme importance. 

Bear that in mind, please, ladies and gentlemen of the jury, while 
you are out of the court room. 

We will now have our recess. 

The court will remain on the bench. It has some matters to take 
care of but the jury may leave the court room. 

(At this point the jury left the courtroom, and the Court pr?';eedec 

to other matters,) at the conclusion of which the jury returned to the 

court room, the trial resuming, as follows:) 

THE CODRT: Counsel may proceed. 

MB* RAFFEL: I believe I have one more question, Mr. Hammermeister. (48) 

BY Ml. RAFFEL: 

Q Isn't it so, Mr. Haanermeister, that you could not, you might say, 
unequivocally swear or state without any doubt at all that there was $191.23 
in there, of your own: personal knowledge? 

A Could I swear there wasn't? 

Q That there was $191.23 in that safe, of your own personal knowledge. 

A Yes. I could* After checking my cash out* 

MR* RAFFEL: I have nothing further* 

REDIRECT EXAMINATION 

BY VR. HANTMAN: 

Q With the Court's permission I have one or two questions I neglected 
to ask on direct* I would like to ask them at this time* 

Mr* Hammermeister, will you tell us the. relationship between Acme 
Grocery and American Stores Company? 

A The connection of it? 


Yes* 
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Q Is it true that American Stores Company leases the building (48*49) 
at 441 Chaplin Street, Southeast? 

/ 

A American Stores lease that building; yes, sir* 

i 

Q Who owned the safe and the money contained therein? 

MU RAFFEL: If the Court please. Hr* Hantman has stated that he is 
going to have an official of American Stores here* I suggest that that would 

be the proper form in which this should be introduced rather than this par- 

I 

ticular witness, who is not an official of the corporation* 

THE COURT: It does seem that there may be a question as to the foundatit 
for this* 

Ml. HANTMAN: If your Honor please, this is the manager of Acme Stores* 

I 

THE COURT: The character of his service hasn't been established in the 

i 

I 

record* 

He 8aid—was it manager—and unless counsel contends that that 
carries an implication which justifies the Court in holding that is familiar 
with all financial transactions so as to be able to testify as to the owner- 

ship of money between these two companies, there would be a lack of foundation 

I 

and the Court is of the opinion that there is* 

Ml. HANTMAN: I submit to your Honor that this witness is the manager 
of a grocery store. ! 

THE COURT: Instead of submitting it, why not lay your foundation and let 
the witness testify? 

MR. HANTMAN: Very well, your Honor; very well* (50' 

BY Ml. HANTMAN: 

Q What position did you occupy with this Acme Grocery Company? 

A I was store manager* | 

Q And how long did you occupy that position? 

A I was with that company sixteen years* 

Q What organization was your immediate supervisor? 

A American Stores Company* 

Q And all the property contained in that grocery store. Acme 
Grocery Store, and all the money or revenue obtained therefrom was whose? 

A American* 

i 

Ml. RAFFEL: If the Court please— 

THE COURT: Just ask him what his duties are and what his experience is 
as manager so that he will be able to qualify himself to testify; if the 
objection is made, the Court oust rule on the objection* 


BY m. HANTMANS 


(») 

Q* What do 70 a do with the money yea take la on a day-to-day basis? 

A I bank it through the Brink's with the Riggs National Bank* 

Q To vhat account? 

A American Stores Company. (51) 

Q Where did you get the safe that was In that store? 

A That was the American Stores Company equipment* 

Q At that stare? 

A At that stare, yes* 

Q Now you mentioned that this safe had four casters on it? 

A Yes, sir, ;it did. 

Q When you say it after it had been taken from the store, did you 

notice where the casters were? 

A Some were on the safe yet and some were thrown down into the safe 
itself; it had been broken off. 

Q Now, counsel asked you about a conversation you had with the 
defendant Washington concerning a statement made by Muse in Washington's 


presence. 

When you had that conversation with the defendant Washington, what 
statement, if any, did the defendant Washington make? 

A Washington told me that he didn't break into the stare but he helped 
open the safe in Muse's room* 

Q Did he tell you what, if anything, was done with the proceeds that 
were in the safe? 


(52 


A They divided- them. 

Ml. RAPPEL: I can't understand the witness. 

THE COURT: Repeat it, Mr. Reporter. 

(The answer was read.) 

HU HANTMAN: No further questions, your Honor. 

THE COURT: Any further examination? 

HI. RAFFEL: Yes, if the Court please. 

RECROSS EXAMINATION 

BY HI. RAFFEL: 

Q What was it Mr. Washington was supposed to have told you? 

I 

A He told me that he didn't help break into the stare but he helped 


to open the safe and got part of the money. 
Q & told that tp^you? 


IS 


A Yes; during the discussion* ] ( 

Q Can you tell me, Mr. H s nmermeiater, why you were present at Poll' 
Headquarters at a time to assist the police in obtaining some sort of 


( 52 ) 


statement or that so-called confessions from people? 


Ltdet 


A I didn't assist them in it; no* I was just there as a witness of itw 

Q You were called down there specially to act as a witness? j 

A That is right. It was my store* 

Q And who was it that called you down there? 

A Which police officer, you mean? 


A I couldn't tell you who it was. 


PBKSTON W. SHE . 

DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q Give Us your full name and occupation, sir* 
A Preston V* Sipe. 

THE COURT! PleaSe Keep your voice up* 

THE WITNESS: Preston W. Sipe* 

BY MU HANTMAN: 

Q Your occupation, Mr. Sipe. 



A Supervisor* 

i 

Q Supervisor of what?' 

• 

A Acme Markets* 

I 

Q Do you know an organization known as American Stares Company? 

A That is right* 

I 

! 

Q What relationship exists between American Stores Company and Acme? 

A The Acme Markets are owned and operated by the American Stores 
Company* 

Q Are you an official of American Stores Company? (68) 

A Beg pardon? 

Q Are you an official of American Stores Comp an y? 

A Yes, sir* 

i 

Q What kind of business organisation is American Stores Comp an y? 

A Retail food and meats and groceries* 

MR* KAFFEL: What is his official capacity, Mr* Hantaan? 

THE WITNESS: Store supervisor. 

MU RAFFEL: You are an official of American Stares? i 
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H&« HANTMAN: If Your Honor please, counsel will have an oppo rtu nity (68) 
for cross examination* This is direct examination* 

THE CODRT: I take it counsel hadn't heard the testimony; is that correct? 

MR* RAFFEL: The question got skipped* I was not trying to cross examine* 
He said he was a supervisor for Acme Markets, and then Mr* Hantaan asked him 
if he were an official of American Stores Company, and he said yes* 

Veil, it was contradictory and I was Just trying to ask him if he 
actually were the official* If he is not, then I am going to object and will 
go into it* 

THE COST: Veil, the record has been made* If counsel wishes to object, 
you may do so* 

MU RAFFEL: I will object, then, if the Court please* (6? 

THE CCCRT: On what ground* What are you Objecting to? 

Ml* RAFFEL: I'd like to know what his official capacity with American 
Stores Company is* 

THE COURT: I think it will probably be brought out if counsel will 
allow it* 

Ml* HANTMAN: I submit, your Honor, he's already answered the question* 

THE COURT: Well, what is your official capacity with the American 
Stores Company? 

THE WITNESS: Store supervisor* 

THE COURT: Didn't you testify you were supervisor of the Acme Markets? 

THE WITNESS: The Acme Markets are owned and operated by the American 
Stores Company* 

THE COURT: You are, then, a supervisor for the American Stores Company, 
of the Acme Market; is that it? 

THE WITNESS: That is right. 

BY MR* HANTMAN: 

Q Bow long have you been so employed? 

A As a supervisor, fourteen years* 

Q What type of business organization is American Stores Company? 

A Retail meats and groceries* 

Q When I say business organization, Mr* Witness, I mean sole (70) 
ownership, partnership, corporation or what* 

A It is a corporation* 

Q In your capacity, sir, what function do you perform with relation 
to the individual groceries owned and operated by American Stores Company? 
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A I don't quite follow you, sir* 
Q See if I can frame it this way: 


( 90 '. 
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i 

Is part of your duties concerned with the delivery of material 
and equipment to the various groceries? 

A Not necessarily with the delivery; with the operation of the retail 
outlets* | 

Q Would it be part of your function to see that each of these stores 
were equipped with safes? j 

MR. RAFFEL: If the Court please, let the witness testify. He's being led. 

THE COURT: I don't believe that is very leading. He's asking him if one 
of his duties is to see that the store is supplied with a safe. 

MR. RAFFEL: I will withdraw my objection. 

THE COURT: Proceed. 

I 

THE WITNESS: Partially so; yes. sir. 


Q 

A 


BY MR. HANTMAN: 

Q Are you familiar with the type of safe that was contained in the 
Acme Grocery located at 441 Chaplin Street Southeast, sir? 

A Yes, sir* (71) 

What was the value of that type of safe, sir? 

I would say approximately fifty dollars; somewhere thereabouts. 

i 

MR* HANTMAN: I have no further questions, your Honor* 

Ml* TINNEY: I have no cross-examination* 

MR. RAFFEL: I have just a couple of questions. 

CROSS EXAMINATION 

BY Ml. RAFFEL: 

How many safes were at Chaplin Street? 

Two. 

Which one are you speaking of has the value of fifty dollars? 

• I 

The one that was taken from the premises. 


Q 

A 

Q 

A 

Q 

A 

Q 

A 


What kind of safe was that? 

You mean as to the make? 

Yes; make, model, serial number. 

That I would not know, sir* Those records would probably 


Headquarters but I myself would not know* 


be in 


Q Do you know when it was bought? 
A No, sir* 


ZL 



4 . 

c 

k 

» 

*■ 




* 

» 



*■ 


'« 
4 


I* 


4 


*• 



Q Do you know, however, the cost when it was bought? (71) 

A No, sir* 

Q Do you know how old it was? (72) 

A No* I couldn’t testify as to the exact date of the safe; no, sir* 

Q Are you in the business of buying and selling safes? 

A No, sir* 

Q Aren’t you just guessing at whatever value that safe may have been. 
A I was judging it as an approximate as to what I thought the safe 
would be worth if you would go out and buy one of that particular type safe* 
Ml* RAFFEL: If the Court please, I move that his prior testimony be 
stricken, then, there being no foundation for it, it only being a guess on 
part of this witness with no qualifications* 

THE COURT: The Court will allow it to remain in the record for whatever 
it may be worth* The witness testified he had been in this Store business 
for a good many years* The Court doesn't pass upon the weight* That is a 
question for the jury, but there is sufficient foundation, in the Court's 
opinion, to allow the testimony to stand in the record, and allow the jury to 
pass upon it as to the weight, and competency of the witness* 

Those are matters for the jury* 

MITCHELL SKLAR (79' 

DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q Give us your full name and occupation, sir* 

A Mitchell Sklar* I am the owner of a sporting goods store at 2806 - 
14th Street Northwest* 

THE COURT: How do you spell the last name? 

THE WITNESS: S-k-l-a-r* 

BY Ml* HANTMAN: 

Q Where is your sporting goods store located? 

A 2806 - 14th Street Northwest* 

Q Is that in the District of Columbia? 

A In the District of Columbia* 

Q Do you know one of the defendants in this case, Sylvester Muse? 

A Yes, I do* (80) 

Q How do you know him? 

A He was employed by me* 
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Q About what time of the day or night was that, sir? 

A It was the early hours of the morning, around four or ft 1 

Q Did you see anyone there that you knew? 


A Yes. I saw Muse there* 

I * . 

Q Was anyone else there at that tine? 

i 

A Yes, There were two detectives there. I can't think of one of them's 

I 

name* The fellow that wears the glasses—Creel, is it? 

Q Would that be Officer William Friel, of the Robbery Squad? 

A That might be* 

Q Who was the other officer? 

A The other one is the tall gentleman, Richard—I can't think of (81' 


of his last name, either* 

Q See if this refreshes your recollection* Is his name Meissner— 
M-e-i-e-s-n-e-r? 

A Meissner; that is right* 

i 

Q Is he a witness in this case? 

i- • .• 

A Yes* 

Q Is he in the witness room at the present time? 

A Yes, I 

Q Was Sylvester Muse there, did you say? j 

I 

A Yes, sir, he was, 

Q Was anyone else there? 

i 

i 

A This Washington was there* 

Q While you were there, Mr* Skier, did you witness any interrogation 
between either of those police officers whom you have indicated and Sylvester 


Muse? 


A No, sir* 


BY MU HANTMAN: 


(85) 


Q I asked you, Mr*. Sklar, if you recall the defendant Muse indicating 


who drove the truck or who took the truck* 


€ 


A Are you referring to that night? 


(65) 


Q Yes, sir. 

A Well, he told me that—I said, "Why did you do it", and he said "we 
took the truck "with this fellow who was sitting over there, who was at (.':*' 
that little room at the time; he said "We took the truck and used it that 
night and brought it back.” 

Q -And when you said "this fellcw here", to whom were you referring? 

A To the young fellow there with the glasses on; he and this fellow. 

Ml. HANTMAN: Your Honor, may the record show that the witness is referring 
to the defendant Willis C. Washington? 

THE WITNESS: It may. 

BY MR. HANTMAN: 

Q This statement that you say Sylvester Muse made, was that made in 
the presence of Willis C. Washington? 

A Yes. 

Q What, if any, reply that you can recall did Willis C. Washington 

make? 

A He just shook his head; he said it wasn't so or something like 
that; meaning it wasn't so. In other words they were contradicting each othe - 
is the way it looked to me. 

Q Now I think you said that Washington, Willis Washington, (95) 

was present in the room when you were down at Headquarters on December 1st; 
isn't that right? 

A That is right. 

Q I believe you had previously testified that only you. Muse, Meissner 
and Friel were there? 

A No, I didn't. I didn't testify to that; I don't think. 

Q Suppose you tell me who was there. 

A Washington was sitting there; Friel, Muse and myself; and there 
were a number of people that walked in and out of that room at the time, 

t 

detectives, probably, and came in the place. That is all. 

Washington was sitting there in the chair. In fact, he had on; (96) 

I know the khaki jacket he had on; I can remember that. 

Q Do you know if there were any other civilians there, as distinguished 
from police officers? 

A I wouldn't know whether they were civilian or an officer, to be 
honest and frank with you, but at that particular time that I am recalling 




this m o rnin g, this early morning, Mr* Washington was there; Mr* Moss; 
the two detectives I told you about; and Byself. 

I don't know when you say civilian who you might be referrixg to 

I 

Q Were you present when any written statement was being taken? 


Q Do you recall who made Muse sign that statement? 

Ml. HANTMAN: I object. There is no evidence in this case that 


A That is right. 

Q But you don't independently reco gn is e him, do you? 

. 

A I recognize him and I recognize the name* In fact, I mentioned, 
if you will go back in the records, that that gentleman, I didn't say his 
name at first, the District Attorney mentioned the name of Washington. I 
assumed that that is his seme* 
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MR. RAFFEL: I have northing further. If the Court please. (100) 

May the witness be reserved on the question which I had asked 
previously, to which the Government objected, in connection with the state¬ 
ment, on the claim that the statement had not been placed into evidence and 
that there was no question concerning it? 

Ml. EANTMAN: If the Court please, I don't know what counsel is referring 
to but if he had any further crossexamination of this witness I suggest he do 
it now and not wait until redirect. 

TEE COGET: Veil, the statement has not been introduced in evidence. (101) 
Is there a request that the witness be made available for examina¬ 
tion as the defendant's own witness with respect to the statement? Because 
there is nothing to examine the witness on so far as cross-examination is 
concerned, as to the statement, nothing in the record that would justify the 
holding of this witness in order that he might be cross-examined by counsel 
for the defendants with respect to the statement, because the witness simply 
stated he was there when the statement was made and that in itself would not 
be sufficient to justify cross-examination, because the contents of the 
statement have not been inquired into. 

Ml. BAFFEL: I would like to reserve him as a defense witness on that 
question alone, if the Court please. 

THE COURT: On what question is that? 

MU BAFFEL: On the question of the written statement and the contents 
of; the statement end what occurred as regards that. 

THE COGRT: The Court assumes, since reference has been made to it, that 
the statement will be introduced and relied upon by the G o v ern m en t, end 
counsel of course can introduce any evidence in respect of the statement by 
way of defense that the Court rules to be admissible, and if counsel for the 
defendant Washington is repre s enting that in his opinion this witness (102 ^ 

will be able to give testimony that would be admissible with respect to the 
taking of the statement and its contents, the witness mey be available to 
the defendant, to be called as a defense witness. 

That, however, in a matter for the defendant's determination, of 

course.. 

MU BAFFEL: I don't request that he be reserved; on telephone call. 

There will be no necessity for him to be here. 

THE COURT: Very well. Ton may call the witness if you sea fit, ar your 
own witness on defense, of course. But at this time the witness has concluded 


26 


fJOtf*- 


his testimony, the Court takes it and if you desire to be excused, 

j 

you may be so excused* 

MU HANTMAN: I have one or two questions, if I may, on redirect* 

THE COURT: Very well; proceed with your redirect* 

REDIRECT EXAMINATION 

BY Ml. HANTMAN: 

Q Mr* Sklar, counsel asked you about two trucks, a 1948 Chevrolet 

i 

truck and a 1949 Chevrolet truck* 

Can you tell us whether or not these trucks cams into your possession 
at the same tine or did they come into your possession successively, or 
what the situation was? 

A Yes, sir* We originally had a *48 truck, which was reported (103) 
missing* And when we received it it was demolished* Ve then turned that in 
and got this 1949 truck. j 

Q Did I understand you correctly, sir, that Sylvester Muse had 
authority to operate both of those when you had them? 

A Yes. 

j 

Q Both of those vehicles? 

A Yes* 

Q Nov, with respect to the question put to you by Mr* Raffel as to 

• 

whether or not there were any other civilians at Headquarters at the time 
you heard the defendant Muse make the statement in Washington*s prepence, 

he asked you were there any other civilians there outside of police officers* 

| 

Do you recall whether there was any other civilian there that you 

•*v rawSl 

can remenber? 

A Other than Sylvester Muse? 

i 

Q Other than Sylvester Muse* 

A There were, yes, sir* The gentleman right there beside the attorney* 

Q You are referring to Willis C* Washington? 

j 

A Right* 

I 

Q Do you recall anyone else being there at that time, any other 
civilian? 

A No, I can't* 

i 

Q See if this refreshes your recollection* Can you tell us (104) 

whether or sot Carl Haamermeister was there? 

•' i 

A That is the tall man; the policeman; yes, ha was* 




( 104 ) 


Q No; not Officer Meissner, now* Hr* HaamermBister, of tbs 
Acme Grocery* 

A Oh* Wait a minute, now* Let's see* I wouldn't swear to it but I 
think he was there* 

MEL. TINNEY: Just a minute 

THE WITNESS: I think he came in later* 

MR* TINNEY: Just a minute* If you want to testify under oath on that; 

I don't think that is proper, if your Honor please* 

THE CCtiRT: The witness is put on the stand* If he wouldn't swear to it-* 

m. HANTMAN: Yes. 

BY MR* HANTMAN: 

Q You can understand counsel's objection, can you not? 

A Yes* 

Q Can you give us your best recollection as to whether or not 
Carl Hamnermeister, the then manager of Acme Groceries, was there? 

A I am confused, your Honor* I can't say* 

Q You don't know? 

A I don't know* 

Ml* HANTMAN: All right* Thank you very much* I won't press it* I have 
no further questions, your Honor* 

THE COURT: Call the next witness* (105) 

JAMS ANTHONY MAGNOTTI 


^__ _ DIRECT EXAMINATION 

BY MB. HANTMAN: jwumuuiiiv*. 

Would you give us your full name, sir, and your assignment? 
Private James Anthony Nagnotti, 14th Precinct* 


That is M-a-g-n-o-t-t-i? 
That is correct* 


Q Officer, directing your attention to November 17, 1954, can you 
tell us whether or not your beat Included the location of Acme Grocery Store 
at 441 Chaplin Street Southeast? 

A Yes, it did* 

Q Did you have occasion to be at those premises any time In the (1D£^ 
early hours of November 17 of last ymar? 

A Yes* 


Q Tell us what you did and what you saw* 

A Well, about six o'clock, I was Checking the Acme Pood Store at 
441 Chaplin Street*-— 
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Q Excuse me* Xou sdid 6 ©‘dock. Vis that day or night? (106) 

A A* M* Morning* 

Q All right* 

A —and I discovered that the front door had been opened and the sa* 
alsslng from the premises* 

Q What did you see with respect to the open door; tell the 
and Jury* 

A That a lock had been apparently broken by a pinch bar and the door 
vas also entered by the use of a bar* 

j 

Q Old you go into the Acme Grocery at that tine? 

A Tea, I did. 

Q What, if anything, did you see when you entered the premises? 

A That the safe vas missing; vhich is located in front of the etore* 

Q What did you do as a result of vhat you saw? 

A I notified my superior officers and Meissner and Friel of the 
Safe Squad* 

i 

Q Had you checked the store any tins earlier that evening? (IQ ' 

A Tee* 

Q At or about vhat time had you checked that earlier? 

A Well, at least once each hour before finding the safe missing* 

Q Did you notice anything unusual about the premises or the contents 
thereof on any of your earlier examinations? 

A No* 

Q Was there anyone in the Acme Grocery Store vhen you entered It at 
six a* m* on the morning of the 17th? 

i 

A Not Inside; no* 

Q Vas there anyone In the immediate vicinity? 

A In the rear of 441 Chaplin Street there vas a truck vhich vas 
delivering produce* 

Q Delivering produce Where, sir? 

A lb the Acme Food Store* 

Q Were they inside the premises? 

A They were outside* 

Q Outside? 

A Tee. 

14 new many persons wars merer 

A There vers two men* 
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Q 

A 

Q 

thins? 

A 

Q 


Did you talk to them? 

Yea, Z did. 

A a a result of your conversation with them, did you do any- 



(IDS) 


Veil, I held them for the Safe Squad. 

Just so the record will be clear and the jury will understand, the 


two men you saw in the truck were not the defendants in this case; is that 
correct? 


A that is correct* 

Q Did there come a time when you learned the names of these two men? 
A Yes* 

Q Do you recall what they were? 

A Washington and Muse* 

Q Ho; no; I don't mean the names of the two defendants in this case; 
the two men that were delivering produce to the Acme Grocery 


A I made a notation of their names on the C.C.H* book, but I couldn't 
recall at this time* 

Q Do you recall whether or not one of them was called Robert Vinzel? 

A It soulda familiar but I wouldn't say for sure* 

Q Do you recall whether or not the other was called George Wood? 

A I recall the name Wood* 

Q Did Officer Meissner talk to these two men? 

A Yea, he did* 

MU HANTMAN: I have no further questions, your Honor. (109) 

Ml* TINNEY: I have no questions, your Honor* 

GROSS EXAMINATION 

BY Ml* RAFFEL: 

Q Officer Magnotti, you were the officer who took the offense report 
from Mr* Ham aermelster, were you not? 

A Yes* 

Q How, after November 17, did you have any further connection with 
the case? 

A No, I did not* 

Q So after you concluded there at the sconce of whatever crime there 
may have been, you did nothing yourself? 

A I had no oppor t unity to follow up, no* 

Q So that actually you know nothing about these two defendants here 


today, Washington and Muse, in connection with that, other than what j (309 
someone say have told yon; la that correct? 

A That is correct* 

Q By the way, yon also notified the Identification Bureau? 

A That is correct* 

Q And isn't it a fact that while you were at the scene,, they 
examined the premises and there were no fingerprints or anything else 


similar to that there? 

i 

Ml* HANTMAN: I object to that* This witness isn't qualified to j (HO 
answer such a question* 

THE COURT: Veil, the witness hasn't been qualified as a handwriting 
expert, or as a fingerprint expert, rather, and there is no examination-in- 
chlef on that question* 

i 

Proceed* Objection sustained* 

BT MR. RAFFEL: 

Q When you took this interview with Mr* Ba n menasister, you reported 
in the offense report whatever it was he told you; is that not correct? 

In other words, you didn't sale any changes on your report. You 

I 

put down what he told you? 

r 

A I took the report at the tine to the best of his knowledge* 

Q And you recall that was the best of his knowledge at that time as 
to the amount, if anything, that might have been in the safe that was supposed 
to have been missing? 

A Be wasn't sure how nidi was in there* Be says about a hundred; 

I 

maybe more* 


MR. RAFFEL: I have no further questions* 

CLAYTON E« KEYS 


(U2 


DIRECT EXAMINATION 


BY MR* HARTMAN: 


Q Give us your full name and your assignment* 

A Private Clayton E* Keys; assigned to the Identification Bureau, 
Metropolitan Police* 

THE COURT: Spell your last name, please* 

THE WITNESS: K-e-y-a. 

BY VR. HANTMAN: 

Q You are a police officer, are you not, sir? 

A I am, sir* 



Q As far as your duties with the Identification Bureau are 


( 112 ) 

concerned, air, la it your function to take photographs of various exhibits 
and things that you night be called upon to take in connection vith general 
police work? 

A Yes, sir* 

Q I will ask you whether or not. Officer Keys, on November 26, 1954, 
you weren*t called upon to photograph a safe, a green safe? 

A Yes, sir, I was. 

Q Where was that, sir? (113* 

A It was in what is known as the cage, or wired enclosure in the 
basement of the Municipal Building* 

Q At whose direction did you take these pictures? 

A Sergeant Meissner* 

Q That is Officer Richard Meissner? 

A Yes, sir* 

Q I’d like to show you now Government’s Exhibits 2 and 3, which the 
Clerk has marked for identification, and ask you whether you can identify 
those photographs, sir* 

A Yes, sir; those are two different scenes of the same safe I took 
on the morning of the 26th* 

Q And when you took those pictures, sir, those pictures accurately 
represent the safe as it was at the time you took those photographs? 

A Yes, sir* 

Q How do you identify those photographs? 

A As soon as they were processed, they were stamped, signed and dated 

on the back, which would have been late that afternoon* 

Ml* HANTMAN: At this time, your Honor, the Government would like to offtr 
in evidence the photographs which have been marked Government’s Exhibits 2 
and 3 for identification. 

THE COURT: Have they been seen? 

Ml* HANTMAN: Counsel is examining them at the moment. Your Honor* (1X4 
MR* TINNEY: I have no objection so far as the defendant Muse is concerned* 
THE COURT: Is there objection? 

MR. RAFFEL: Yes, if the Court please, I do object — 

Thu COURT: Objection overruled. 

MR* RAFFEL: — on the ground of Identification, if the Court please* 

There is no chain of identification of these particular photographs of the 
safe pertaining to the alleged safe Involved in this particular case* 
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It 1 s only a p h otogr a ph of a safa* A* such, I vouU&'t (»4) 

object to it as a photograph of the safe* bat If it hasn't any connection 

. 

with this case* I submit* a great deal mare snst be testified to* 

MU HANTMAN: Hay I be heard* Tour Honor? 

THE COURT: Perhaps you had better approach the bench on this matter- 
Ladies and gentlemen of the Jury* you have been on the Jury long 
enough to know — and I don't toow that I have spoton to you about it 
before — concerning these conferences at the bench. 

At times Jurors are somewhat aystifled and perhaps a little put out 
by these conferences at the bench. They don't think that they are being kept 
advised as they should and that they should be allowed to hear what (115) 
goes on at the bench- These conferences at th& bench* ladies and 
gentlemen of the Jury* are with reference to matters concerning which the 

j 

jury has no part in the performance of its duties- The Court assures you of 

I 

that- There is no desire or intention on the part of the Court or any court 
to keep the jury out of the picture. | 

You are very much in the picture but these conferences are necessai,- 


to be held outside of the hearing of the Jury for the reason that statements 

i 

might be made which if made in the presence of the Jury* might be prejudicial 


to one side or the other- 

You will understand that during the course of the trial. 

(bench conference:) 

Ml* HANTMAN: If your Honor please* with respect to Government's Exhibits 

r 

2 and 3 for identification* which have just been offered in evidence* your 
Honor will recall the testimony of the Witness Hasmermeister* who upon being 

i 

shown these photographs identifies them as being photographs of the Safe 
which he had had in his premises on the night before the alleged house- 
breaking and larceny- 


Your Honor will recall he identified that safe by saying it was a 


green safe; it had four casters on it. 


THE COURT: The identity has already beensaade of this safe* hasn't it? 

MR- RAFFEL: If the Court please* but the Government was astute (116' 

| 

enough not to make any proffer or to attempt to introduce them into evidence 
when Mr- H a amermeister was on the stand- 

Instead of attempting to introduce them into evidence at that time* 

i 

they are a ttempting to Introduce them at the present time- 
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Now, if the Court please, the identification of those par- (Hi) 
tieular photographs has not been actually sufficient for the purposes here. 

All that the witness Hammermeister was able to say was that tl:ey hi 
a green safe with casters in there which was missing. There was no serial 
number. 

Be didn't know the make, didn't know the model, and as far as he 
was concerned, if he ran into any other safe of a similar style or character, 
it would have been the same safe. 

The witness did not describe the safe in so far as size was con¬ 
cerned, or weight. It had no identifying characteristics, 

THE COURT: He didn't have to go into those details. He stated that he 
looks at the photograph - and he says that photograph represents the safe In 
same condition as it was two weeks after the 17th of November, That is the 
Court's— 

MR* HANTMAN: Moreover, he says he went to Police Headquarters (117) 

where he said he saw the safe and this witness testified he took the 
photographs; and I submit, your Honor, the identification of the witness 
Hammermeister more than amply meets the requirement of identification, 

I submit these photographs are admissible in evidence, 

THE COURT: In view of the previous identification the Court feels they 
are sufficient, unless you have something more to offer than this, 

MU RAFFEL: Nothing further, 

THE COURT: Objection overruled, 

(Open Court:) 

THE COURT: The Court will overrule the objection to Government's Exhibits 
2 and 3 and they will be received in evidence, 

(Government's Exhibits Numbers 2 and 3 were received in evidence,) 

MR, HANTMAN: With the Court's permission, I'd like to pass Government's 
Exhibits 2 and 3 to the jury, 

MU HANTMAN: I have no further questions of this witness, your Honor, 

MU TINNEY: I have no questions, 

CROSS EXAMINATION (US) 

BY Ml, RAFFEL: 

Q Your only function was to take photographs of the safe. Officer 

Keys? 

A Yes, sir, 

Q You didn't perform fay examination of the safe or anything of that 

sort? 

A Not in this case; no, sir. 
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RICHARD E, MEISSNER (11$) 

waa called as a witness by and on behalf of the Government, and, being first 
duly sworn, was examined and testified as follows: 

| 

DIRECT EXAMINATION 

BY MR. HANTMAN: 

j 

Q Would you give us your full name and assignment, please? 

I 

A Richard E. Meissner; Detective-Sergeant, assigned to the Safe Sense, 
Metropolitan Police Department. 

Q You. are a police officer, are you not, sir? 

i 

A Yes, sir. (119) 

Q How long have you been a member of the Metropolitan Police ' 
Department? 

A Going on nineteen years. 

Q How long have you been on the Safe Squad? 

A Six years. 

j 

Q Officer Meissner, directing your attention to December 1st, 1954, 
did you at any time on that date come in contact with Defendants Sylvester 
Muse and Willis C. Washington? 

A Yes. 

Q When and where was that? 

A That was at Number 10 Precinct. It was between 1:30 and two olclbc! 
in the morning. 

o Were the Defendants then under arrest? 

A Yes, sir. 

Q Who else was present that you recall when you first saw these 
defendants? 

A Who was present? 

Q Yes, sir. 

A Officer Lyons of Number 10 Precinct was there, and Officer Groves 
of the General Assignment Squad. 

Officer Friel of the Safe Squad. And I don’t recall the others 
that were there. 

i 

Q Is Officer Friel your partner or associate in this sort of work? 

A Yes. (120) 

Q Where is Officer Friel today? 

A Officer Friel is side. 

Q Has he been sick for some time? 
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A Over a month; yes, sir* (120) 

Q Now, did you at that time. Officer Meissner, have as one of your 
assignments the Investigation of an alleged housebreaking concerning the Acme 
Grocery Store at 441 Chaplin Street Southeast? 

A Yes, sir* 

Q Did there come a time when you interrogated the defendants Muse 
and Washington concerning that matter? 

A Tea, sir. ' 

Q When and where vas that? 

A That vas in Number 10 Precinct in the Detectives* Boom, and that 
vas around two o’clock in the morning on December 1st, 1954* 

Q Was an yone else present? 

A Just the officers that I have previously mentioned. 

Q Which of these defendants did you talk to first about the mat ier 
as you recall it? 

A I talked to ttxse first* 

Q When you talked to Muse, vas that in the presence of Washington? 

A Tea, to begin with* (121) 

Q Did you at that, time threaten Sylvester Mise in any vay? 

A No, sir* 

Q Did you promise! him anything? 

A No, sir*' 

Q Did you offer him any inducement of any kind far any statement he 
might make in connection with this alleged housebreaking? 

A No, sir* 

Q Did you threaten the defendant Washington at any time that night? 

A No, sir* 

Q Did you premiss him anything? 

A No, sir* 

Q Did you offer him any inducement for any statement he might make 
in connection with this matter? 

A No, sir* 

Q What, as you recall it, did you say to Sylvester Muse in the presence 
of the defendant Willis C* Washington and vbat reply, if any, did Mise 
make to you, sir? 

A Well, I asked Muse if he had broken into the Acme Pood Stare on 
November 17th, end he told me that he had broken into tbs store in com p an y 
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vith Willis Washington, that ha had a truck belonged to tha Mltohal (12‘' 
Sporting Goods Store, where Muse was employed. | (122) 

Ml* RAFFEL: By the way, was all of this in the presence of Washington? 

MR* HANTMAN: If your Honor please, the question was framed with respect 
to any statement made by Muse in the presence of the defendant Willis! C. 
Washington* 

HE CODRT: X believe the objection ha. eon. nerit, however, in <fat 
there was some little qualification in the statement, "To begin with*" 

"Was it made in Washington's presence?" "To begin with"—on that 
basis the Court would feel that there might be some objection to it* 

Ml. HANTMAN: I don't know whether I understand your Honor but I will see 

i 

i 

if I can't make it clear with the witness. 

THE COURT: I will make myself clear* 

The witness was asked if he had talked to Muse first and the witness 
answered; according to the Court's notes, he said "Yes." 

The question was asked, "Was Washington present?" And the answer 

I 

was, "Washington was present to begin with." The words, "to begin with" are 
the wards the Court has in mind. 

Ml. HANTMAN: Yes. I see your Honor's intent, I think. 

BY MU HANTMAN: 

Q Nov, when you Interrogated the defendant Sylvester Muse (12?' 

concerning this alleged housebreaking, was the defendant Willis C. Washington 
there? 

A To begin with, Washington was not there, but later, when Muse had 
made the statement to me orally, he was there and when he made it in a 
written statement, he was there. 

Q All right, let's take it one step at a time. 

When you talked to Muse first, that was outside the presence of 

i 

Washington; is that correct? 

A Yes, sir. 

Q What did the defendant Sylvester Muse tell you at that time? 

A Outside of the presence of Washington? 

Q Yes, sir. 

A He told me that he broke into the Acme Food Store at 441 Chaplin 
Street, Southeast. 

Q Did he tell you when he had done that? 

A He told me it was at night time. 
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Q Did he tell you the date? (123) 

A Tee* 

Q When was that, sir? 

A That was December 17—I mean November 17* 

Q Of what year? 

A 1954. 

3 Did he tell you how he had gained entrance or how he had (124) 

gotten into the premises? 

A Yes. 

Q Tell us what he said*. 

A He told me that they broke in the front door by twisting the loch 
over and using a Jimmie bar on the front of the door* They had gone in and 
taken the safe and carried it to the rear of the store first hut they couldn't 
get it out of the rear of the store; then they brought it out the front and 
put it on the truck and carried it to the rear of 1337 Harvard Street, 
Northwest* 

Q Which truck was this; did he indicate? 

A He said the truck that belonged to Mitchel Sporting Goods Store* 

Q And brought the truck where, sir? 

A Brought the truck and the safe to the rear of 1337 Harvard Street, 

Northwest. 

Q Did you at any time ascertain where the defendant Sylvester Muse 

lived? 

A Yes* 

Q Where did he live? 

A He lived at 1337 Harvard Street Northwest* 

Q What, if anything, did the defendant Sylvester Muse tell you with 
respect to what disposition was made of the safe? 

A Be told me that he went upstairs, took the safe and carried (125) 
it up to the second floor to his room and broke it open there* 

Q Did anyone help him? 

A Yes* He said Washington helped him. 

Q And which Washington was that? 

A Willis Washington. 

Q, Did there come a time when any disposition was made of this safe 
that Sylvester Muse in any way indicated to you? 

A Yes. He said it remained in the room two or three days. He don't 
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r wM Bb c r the exact date, but it was around the 23rd of November of 1994, (129) 

i 

that be carried the safe back out Into the alley. 

Q How long aftdr Sylvester Muse told you what happened In connection 
<’ith this alleged offense was the statement repeated in the presence of 
Willis C. Washington? 

A Well, that statement was first repeated in front of Willis <L 
Washington around three o’clock in the morning; that was at Number 10 Preci-ct 

Q Excuse me. Are you through. 

i 

A Yes, sir. 

Q When the statement was repeated, was it repeated exactly as you 
have related to us originally? 

A Yes, sir. 

Q When the statement was repeated by the defendant Sylvester Muse in 
the presence of the defendant Willis C« Washington, what, if any, (126' 

reply was made by the defendant Willis C. Washington? 

A Willis Washington just shook his head (indicating) and said "I 
didn't have anything to do with carrying the safe out of there. I received a 
call from Muse to oome to his room and help him open it, which I did.” 

Q Did he tell you where he went to help Muse open this safe? 

A He said he went to Muse's room to help him open the safe. 

Q Was anything said about anything that was found in this safe? 

A They split the money. If I recall correctly. Muse said that he got 
$117 and Washington got $116. 

Q And was this statement that Muse is purported to have made jin 

| 

the presence of Washington? 

A Yes, sir. 

Q What, if anything, did Washington say in regard to the proceeds 
obtained from the safe? 

A He said he didn't do that. 

Q He didn't get any of the money? 

A No, sir. That is what he told me. 

Q Did Washington indicate where he had opened this safe or how he 
had opened it? 

A Be said they ripped it open on the bottom with a hatchet. j (127' 

Q Did there come a time, sir, when this verbal statement that was 
made by the defendant Muse and later repeated by the defendant Muse in the 
pre se nce of the defendant Willis C. Washington became reduced to writing? 



A Yes, air. (137) 

Q When va a that, sir? 

A It was around 5:20 in the naming, in the offices of the Safe 
Squad, Metropolitan Police Headquarters, Third and Indiana Avenue* 

Q Hctw vas this statenent prepared? 

A I sat down and typed the statenent and Muse dictated it to 
Q Did you type as Muse spoke or did you write it all out or Just how 
was it done? 

A It vas typed out as Muse spoke* 

Q When you coopleted the statenent, what, if anything, did you do 
with it? 

A I handed;the statement to Muse to read and he said "There is one 
mistake in this statement." He said that after he got the safe in the room— 
MU RAFFEL: Was Washington there, by the way, at this tine? 

THE WITNESS: Yes, sir. 

—said that after he got the safe in the room, they waited (128) 
until a hardware store on 14th Street was opened by the name of Dinner's 

Hardware Store and then in his original statement he said he had bought a 

• , % 

crowbar and a hatchet at this hardware store and he said "There is one mistake 
I made in the statenent. I didn't buy the crowbar. I already had that." 

67 MB. HAHTMAN: 

Q Did you add that to the statenent, sir? 

A Tes, sir; before he signed it I added that on. 

V 

Q Did the defendant Sylvester Muse sign the statenent in your presence? 
A Tes, sir. 

Q Did you sign that statenent? 

A Tes, sir* 

Q Anyone else sign that? 

A Mr. H aa me r neister. 

Q That is Mr. Carl Ba nae r nelater? 

A Tes, sir. 

Q I would like to show you. Officer Meissner, a written statenent 
which the Clerk has marked Government's Exhibit 4 far identification and ask 
you whether you can identify that, sir. 

A Tes, sir. 

Q Tell us what it is. 

40 
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<129) 


A This is the written statement; the statement was reduced 
to writing; given to me by the defendant Muse* 

MR. HANTMAN: At this time, your Honor, the Government would to 
offer in evidence Government Exhibit Number 4, which has been heretofore 
marked for identification. 

Do you have another copy of that statement. Officer? 

THE WITNESS: Yes, I do. 

MR. HANTON: May I have that, please? X would like to give it to counsel 
for Ms examination. 

MR. TINNEY: May I have a few minutes to read it? 

THE COURT: You may. 

Mt. HANTMAN: Do I hear any objection by counsel, your Honor, so we may 
proceed? 

THE COURT: Have counsel finished the examination of the exhibit? 

i 

Ml. TINNEY: Yes. If your Honor please, far the purpose of having a 
preliminary interrogation of this witness as to the circumstances under which 
this statement was taken, I am requesting the Court that the. jury be ex¬ 
cluded so that we might have this preliminary examination, which I anticipate 
will be somewhat lengthy, out of the presence of the jury. 

I think that can be certainly proper in this case. 

i 

THE COURT: Does counsel for the defendant Washington concur to that? 

MR. RAFFEL: We join in that. 

THE COURT: Is there objection on the part of the Gover nm ent to (130) 
that request? 

MR. HANTMAN: I am sorry, your Honor. 

THE COCBT: The Court was asking if there is objection an the part of 
the Government to that request. 

ffi. HANTMAN: No, sir; none at all. 

THE COURT: Very well; it will be granted. 

Ladies and gentlemen of the jury, you have heard the statement 
made by counsel, the request made by counsel far the defendants, and the 
Court has granted that request. 

You will be at this time excused while testimony is taken and the 

! 

matter is considered cut of the presence of the jury, matters with which 
the jury is not at this time concerned, and do not come within the scope 
of your duties and responsibilities. 

So you will be excused at this time. 


IXxring your absence from the courtroom, the Court cells to (130^ 
your mind the admonition previously given, which is applicable throughout 
the trial of this case, and in fact, any case in which you sit as jurors 
when you are excused to leave the courtroom or to go to your homes. 

That admonition is repeated at the risk of seeming to be boi ?some 
and repetitious. The Court will repeat the admonition because of its 
importance and because of the Court's duty in giving it and the jury's 
obligation in carrying it out. (131) 

Do not talk about this case among yourselves or with anyone else 
or permit anyone to talk with you about the case while you are out of the 
jury box. 

You will now be excused. Bold yourselves ready promptly when called. 
You may go to the lounge on the fourth floor if you desire. 

(At this point the jury left the court room and the trial 
was resumed, as follows, out of the presence of the jury.) 

THE COURT: Counsel may proceed. 

BY MR. TINNEY: 

Q Officer Meissner, on the date when this statement was taken, who 
else was present—Mr. Hasmermeister; was he there? 

A Mr. H a nae i meister was there after the statement was obtained; 
yes, sir. 

Q He wasn't there the entire time while it was being reduced to 
writing on the typewriter? 

A No; he was just there part of the time. 

Q Now, Officer Friel—was he there? 

A Yes, sir. 

Q Now, as to the defendant Muse, because the statement is signed 
by him, did you promise him anything? 

A No, sir. (132) 

Q Did you threaten him in any way? 

A No, sir. 

Q Now, this defendant was in custody at this time, was he not? 

A Yes, sir. 

Q Had pictures been taken of him before you talked to him, if you 
know? Bad he been photographed or f inge rpr i nted at that time? If you recall. 

A I don't recall that, Mr. Tinney. 


Q Can you tell me whether or not any photographs ware taken (132) 
of this defendant after the statement had been reduced to writing and had 
been signed by the defendant? 

A I don’t know whether the photographs were taken after or before. 

Q Would your records, would your file there reflect whether or not 
he was fingerprinted before or after? Could you look at your file and see if 
that would answer that question? 

A My file wouldn't show it. That cooes under the Identification Bureau* 
Q Did you notice any bruises or any scars on this man at any time? 

A Ho, sir. 

Q Are you able to tell us whether or not his eyes were swollen? 

A He looked all right to me; perfectly normal. (133) 

0. As far as you could determine, were his eyes swollen in any way? 

I 

j 

A Ho, sir. 

i 

Q Had he any visible marks of injury about his face or head?! 

I 

A No, sir. 

Q He appeared normal to you? 

A Yes, sir. 

Q At the time that you talked to him, could you detect any tracts of 

i 

i 

any traces of alcohol in any respect about his person? 

A No, sir. 

Q During the taking of the statement, was he permitted to smoke 
if he desired to do so? 

A Yes, sir. 

Q Did he in fact smoke. Do you recall? 

i 

A I don't recall. He was allowed to do anything he wanted to do— 
relax and enjoy himself. In fact, Mr. H a mnermeister came in and was made at 
me for giving him sandwiches and coffee. He said % stole my money and here 
you are treating him like a king.” 

Q Oh. You gave him sandwiches and coffee? 

A I think he was permitted to have sandwiches and coffee. 

Q In other words, he had something to eat? 

A Yes, sir. (134 

Q Irrespective of where it came from. 

A Yes. 

i 

MU TINNEY: I believe that is all I have. 

THE COURT: Any further cross-examination? 


IXiring your absence from the courtroom, the Court calls to (1X0 
your mind the admonition previously given, which is applicable throughout 
the trial of this case, and in fact, any case in which you sit as Jurors 
when you are excused to leave the courtroom or to go to your homes. 

That admonition is repeated at the risk of seeming to be boi ?some 
and repetitious. The Court will repeat the admonition because of its 
importance and because of the Court’s duty in giving it and the jury’s 
obligation in carrying it out. (131) 

Do not talk about this case among yourselves or with anyone else 
or permit an yone to talk with you about the case while you are out of the 
jury box. 

You will now be excused. Hold yourselves ready promptly when called. 
You may go to the lounge on the fourth floor if you desire. 

(At this point the jury left the court room and the trial 
was resumed, as follows, out of the presence of the jury.) 

THE COURT: Counsel may proceed. 

BY VR. TDOEY: 

Q Officer Meissner, on the date when this statement was taken, who 
else was present—Mr. Bamoermeister; was he there? 

A Mr. Basnenaaister was there after the statement was obtained; 
yes, sir. 

Q He wasn't there the entire time while it was being reduced to 
writing on the typewriter? 

A No; he was just there part of the time. 

Q Now, Officer Friel—was he there? 

A Yes, sir. 

Q Now, as to the defendant Muse, because the statement is signed 
by him, did you promise him anything? 

A No, sir. (132) 

Q Did you threaten him in any way? 

A No, sir. 

Q Now, this defendant was in custody at this time, was he not? 

ft Yes, sir. 

Q Bad pictures been taken of him before you talked to him, if you 
know? Bad he been photographed or fi nge rpr i nted at that time? If you recall. 

A I don’t recall that, Mr. Tinney. 


Q Can you tell me whether or not any photographs ware taken (132) 
of this defendant after the statement had been reduced to writing and had 
been signed by the defendant? 

I 

i 

A I don’t know whether the photographs were taken after or before. 

Q Would your records, would your file there reflect whether or not 
he was fingerprinted before or after? Could you look at your file and see if 
that would answer that question? 

A My file wouldn’t show it. That comes under the Identification Bureau. 

Q Did you notice any bruises or any scars on this nan at any time? 

A No, sir. 

Q Are you able to tell us whether or not his eyes were swollen? 

A He looked all right to me; perfectly normal. (133) 

Q As far as you could determine, were his eyes swollen in any way? 

A No, sir. 

Q Had he any visible marks of injury about his face or head? 

A No, sir. 

Q He appeared normal to you? 

A Yes, sir. 

Q At the time that you talked to him, could you detect any tracts of 
any traces of alcohol In any respect about bis person? 

A No, sir. 

Q During the taking of the statement, was he permitted to stroke 
if he desired to do so? 


A 

Q 

A 


Yes, sir. 

Did he in fact smoke. Do you recall? 


i 

i 

i 


I don’t recall. He was allowed to do anything he wanted to do— 


relax and enjoy himself. In fact, Mr. H a nmermeister came in and was made at 

me for giving him sandwiches and coffee. He said "He stole my money and here 

• I 

you are treating him like a king.” 


Q Oh. You gave him sandwiches and coffee? 

A I think he was permitted to have sandwiches and coffee. 

Q In other words, he had something to eat? 

A Yes, sir. (134 

Q Irrespective of where it came from. 

A Yes. 

HU TINNEY: I believe that is all I have. j 

THE COURT: Any further cross-examination? 
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BY m. RAFFEL: (i; 
Q What time did you commence the interrogation of Muse that evening; 
A Well, it vaa around between 1:30 and 2:00 o'clock, to the beat of 


my recollection, 

I know the records show these men were arrested around 12:50 or 
five or ten minutes to one. I was on the street working midnight and I was 
called to Number 10 Precinct I think Officer Iyons of Number 10 is the one 
that put in the call far me to come there or the Safe Squad cruiser. 

Ve had two cruisers on the street that night. One was manned by 
Detective-Sergeant Friel and his partner. The other was manned by myself 
and Detective-Sergeant Earl Groves of the General Assignment Squad, 

When I got to Number 10 Precinct, it must have been between 1:30 
and two o'clock; and Officer Lyons told me the story of these men and left, 
end I stayed there with Officer Groves and Officer Friel, and the defendant 
Vashingtan didn't want to talk to me at all. He requested to be able to tal v 
to Sergeant Friel -because he had known him in some previous matter, (13f' 
as I understand it, X didn't talk to Washington much more myself, 

Q You continued to interrogate Muse and at times Washington at least 
from between 1:30 and 2:00 up until the time of this statement, which is 
5:00 o'clock or 5:20; is that right? 

A It wasn't a continues interrogation. There came a time when we had 
to transport them downtown to Police Headquarters, to the office of the 
Safe Squad, 

Q When was that? 

A When I interrogated both of these men, why, it was other than the 
time they were brought downtown I don't know, but I imagine it was around 
3:30 or 4:00 o'clock in the morning, I can't recall the exact minute or time, 

Q Now, before they were transported downtown, the oral statements 
had been already given to you; is that corre c t? 

A Yes, sir, the oral statement of Muse and the oral statement of 
Washington, 

Q And that was Groves and Friel and Lyons; is that right? 

A No, Lyons wasn't there, 

Q That was with Groves anf Friel? 

A Yes, As I recall. Groves and Friel were both there, 

Q And then the written statement at about 5:20 or whatever time it (136) 

mayhave been, was with you—Friel, Hammermeister and Muse and Washington; is 
that corre c t? 
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A And Mr* Sklar was there, too, I think* (l* 5 '' 

Q Now, all of you were there continuously during the preparation 

of the written statement and the signing of it; that correct? 


A All of us were there continually? 
Q Yes. 


i 

i 

i 


A Well, I don’t think Mr. Sklar or Mr. Hammermeister were there 
when we first started these statements but there did come a time when they 

i 

came in and the statements were read to them in the presence of each of 
them and that was when they came in. 

They weren't present all the time but Groves and Friel and myself 

| 

were there. 

Q Sklar was present as you were finishing the typing of this state¬ 
ment; is that correct? 

A He either came in while I was typing or just after I typed! it. I 
think Mr. Sklar got there pretty dose to six o’clock in the morning. 

i 

Q I’d just like to check you on this statement. The language that is 
used here is verbatim, word for word, as Muse gave it to you; is that correct'. 

A There might be—I think it is just about his words as he dictated 
it to me; yes, sir. The last paragraph there—there is one phrase we (137) 
have in the statement, "We didn’t buy the crowbar." That is Willis Washington's 
language. 

A That is whose language? 

A That is Muse's language. Yes; this is all Washington’s—I mean 

I 

Muse’s language. 

q you are sure of that, then? 

A Yes, sir. 

Q And this is word for word as he gave it to you, no deletions, no 
additions? 

A Pardon? 

Q No deletions, no additions? 

A No, sir; not as he dictated the statement to me. 

MR. RAFFEL: I have nothing further on the preliminary questions, your 
Honor. 

THE COURT: Now let's see if the Court understands this situation, Mr. 

Witness. 

■ 

An oral statement was made by the defendant Muse to you personally 
while you were with him and while Defendant Washington was not present. 
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Then later Defendant Muse made a statement to you was (137) 
typed* While the statement was being made, the typing being done by you, 
and at that time the defendant Washington was present; is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: Very well. 

MU HANTMAN: I might say just for the Court’s information, the (l?f* 
Court might also recall that preliminarily the oral statement made by the 
defendant Most was repeated in the presence of the defendant Washington 
orally prior to the preparation* 

THE COURT: That element the Court had in mind, — it may not have been 
placed in the record. 

The statement made by defendant ttzse, which was typed by you, was 
identical with the statement which had previously been made to you while 
defendant Washington was not present; is that correct. 

THE WITNESS: No*'"He made it orally to me first; then he made it orally 
in the presence of Washington; then he made it in writing. 

THE COURT: That isn't the question. The question is, was the statement 
made orally to you by defendant Muse while defendant Washington was present 
Identical with the verbal statement which defendant Muse has previously 
made to you while defendant Washington was not present? 

THE WITNESS: Yes, sir. 

MR. HANTMAN: I have no further questions, your Honor. 

THE COURT: In view of the Court's inquiry, do counsel for the defendant, 
or either defendant desire to make any examination? 

MU TINNEY: No* (139) 

If your Honor please, for the record, at this time I want to save 
this man*8 rights by making an objection to the submission of the statement 
at any stage to the jury* But I shall not make any argument in support of 
the motion* 

THE COURT: Do you join in that objection? 

lit* RAFFEL: Yes. I may join in it but I have one question I'd like to 
ask the witness, if I may* 

THE COURT: Very well* You may do so* 

BY MR. RAFFEL: 

Q You stated that Willis Washington said he didn't get any money and 
made seme statement when he shook his head and said, N I didn't have anything 
to do with it but I received a call." 
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( 139 ) 


At what time or what stage in this proceeding was it that! 
he made that statement? 

A That was first at Number 10 Precinct and later when ' r e got down to 
Headquarters. Now what exact time it was that he made that statement I can't 
tell you. | 

Q So he made that statement as this written statement vas being 
prepared, while you were typing it or after you concluded it, he made that 
statement, is that correct? 

I 

A That is one time he made it, yes, sir. 

Q He made it a number of times? 


A He made it two times, to my recollection. 

Q And these other people who were present at the written 


( 140 ) 


statement, while the written statement vas being typed, Mr. Hammermeister, 
Sklar and the rest were there; right? 

i 

i 

A Would you repeat that, please, sir? 

Q Hammermeister, Sklar, at the taking of the written statement, of 


Muse were present at this time; right? 


A They were present some of the time while the statement was being 


prepared. 

MR. Hammermeister heard that statement. I am sure of that; but as 
far as Mr. Sklar is concerned, I don’t recall whether he heard it or not. 

MU RAFFEL: Nothing further. 

THE COURT: Well, the objection will be noted. The Court will withhold 
ruling on the admission—is this being offered at this time? 

MU HANTMAN: I have one or two more questions I'd like to put to the 
witness before your Honor rules on the offer that these may go into evidence 
but I — 

THE COURT: Yes. There will be opportunity afforded to interrogate the 
witness in the presence of the jury but the Court will withhold the ruling 
on the admission of this testimony on the offer of the Government until 
counsel for the defendants have been afforded an oppo r tunity to introduce 
evidence if they so desire, by witnesses or in any other manner with (141) 
respect to the circumstances under which the statement. Government's 
Exhibit 4, vas taken. The Court's ruling will not be made at this time but 
will be withheld until such time as the defendants have been afforded that 
op portunity. 

Do counsel wish to make any— 





**• H^FFSL: I request, if the Court please, that in oonnaotioa (1 
with this, that the Jury be cautioned, which I am sure the Court had is 
cind, that this is only in so far as Must is concerned, it is Muse's state¬ 
ment and most necessarily be restricted as against Muse. 

Ml. HANTMAN: I am going to object to that. I don't think that is the 
law at all. 

THE COURT: No; that objection is not, in the Court's opinion, sound, in 
view of the testimony as it stands in the record at this time, that the 
defendant Washington was present and sat nute with respect to all of the 
contents of the statement except the one to which objection was made and to 
which he made an explanation, which is already in the record. 

So that that explanatory matter is already in the record and the 
Court, of course, will have that in mind at the time the ruling is made. 

But there is nothing in the fact that the defendant Washington 
made objection to part of the statement as made by defendant Muse which (l .. 
would in the Court's opinion require the Court to sustain the objection to 
Exhibit 4 and withhold it from the record. 

It will be admitted in the record subject, of course, to the 
Court 1 8 later hearing and considering any testimony which the defendants see 
fit to introduce, but if it is admitted in evidence, it will be admitted as 
to both parties in view of the circumstances which the Court has previously 
outlined. 

Ml. HANTMAN: Tour Honor, so that the Court will be advised as to the 
Gov ernm ent's plan of prosecution of this case, the Government proposes to put 
one or two more questions to Officer Meissner concerning this statement. 
Government's Exhibit 4, marked for identification, and then it will re-Offer 
Government's Exhibit 4 for identification into evidence. 

I submit to your Honor, if there is any further evidence to be 
taken concerning the voluntariness of this statement, the defendants have 
their oppor tu nity now rather than repeat it at some later time. 

THE COURT: You mean with respect to this Witness*, testimony? 

Ml. HANTMAN: I am addressing myself, your Honor, to the voluntary 
character of Government's Exhibit 4 for identification. 

THE COURT: Your point is that the defendants now Should be pladed (143) 
on the witness stand? 

Ml. HANTMAN: Yes, sir. If they have any record to make with respect to 
the voluntary character of this statement, I suggest to the Court that it 

AS 


should be done new so that your Honor oan oaks a proper ruling as (149) 
to whether or not the statement Is voluntary; by either the defendants 
or ary other witnesses that the defendants choose to call; it need not 
necessarily be the defendants* 

MR* TINNEY: Of course that is entirely proper, your Honor, under t} 


Federal Rules of Criminal Procedure, the defendant at this stage of 
course does have a right to take the witness stand and contravert, if he 
can, any statements made by this witness* But I don't propose to put 
the defendant Muse on the stand at this time because I have clearly 
advised him and he has indicated to me that he desires to take the witness 


stand in his own defense when we go into our defense-in-chief, i 

But I made the objection to the statement in his behalf, your 

i 

Honor, already* 


THE COURT: Counsel for defendant Washington, do you desire to place 


the defendant Washington on the stand at this time with respect to the 

i 

issue as to whether or not the statement. Government's Exhibit 4j is or 
is not voluntary? 

MR* RAFFEL: If the Court please, and repeating for the record, as to 
the admission into evidence of this statement, I stand by my position, ( ’ 
it should only be admitted in so far as Muse is concerned, because 
Washington denied the character of the confession — of the statement. 


rather — as this witness has already testified* 

THE COURT: The Court is prepared to rule, if there is nothing 
further to be stated* * ! 


Ml. RAFFEL: Yes, sir* 


THE COURT: The Court will overrule the objections and will admit 
the exhibit in evidence* 

(Gover n ment's Exhibit Number 4 was received in evidence*) 
Ml. HANTMAN: May the jury be returned. Your Honor? 


THE COURT: We will take a recess first. 

I 

(Whereupon, a short recess was taken, at the conclusion of 
which the jury returned to the courtroom, resumed their seats in 


the jury box, and the trial resumed, as follows:) 
THE COURT: Counsel may proceed* 


BY MR. HANTMAN: 

Q Officer Meissner, at the time you took Government's Exhibit 4 for 
Identification from the defendant Sylvester Muse, was that statement signed 
in your presence? 
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KAFFEL: I request, if the Court please, that is oonasetioa (1 
with this, that the Jury be cautioned, which I am sure the Court had is 
mind, that this is only in so far as Must is concerned, it is Muse's state¬ 
ment and must necessarily be restricted as against Muse# 

I®, HANTMAN: I am going to object to that, I don't think that is the 
law at all, 

THE COURT: No; that objection is not, in the Court's opinion, sound, in 
view of the testimony as it stands in the record at this time, that the 
defendant Washington was present and sat nute with respect to all of the 
contents of the statement except the one to which objection was made and to 
which he made an explanation, which is already in the record. 

So that that explanatory matter is already in the record and the 
Court, of course, will have that in mind at the time the ruling is made. 

But there is nothing in the fact that the defendant Washington 
made objection to part of the statement as made by defendant Muse which (1 .. 
would in the Court's opinion require the Court to sustain the objection to 
Exhibit 4 and withhold it from the record. 

It will be admitted in the record subject, of course, to the 
Court's later hearing and considering any testimony which the defendants see 
fit to introduce, but if it is admitted in evidence, it will be admitted as 
to both parties in view of the circumstances which the Court has previously 
outlined, 

HI. HANTMAN: Tour Honor, so that the Court will be advisee as to the 
Gover n ment's plan of prosecution of this case, the Government proposes to put 
one or two more questions to Officer Meissner concerning this statement. 
Government's Exhibit 4, marked for identification, and then it will re-6ffer 
Gov e rnment's Exhibit 4 for identification into evidence. 


I submit to your Honor, if there is any further evidence to be 
taken concerning the voluntariness of this statement, the defendants have 
their oppo r t u nity now rather than repeat it at some later time. 


THE 




You mean with respect to this Witness 9 , testimony? 


f©. HANTMAN: I am addressing myself, your Honor, to the voluntary 


character of Government's Exhibit 4 for identification. 


THE COURT: Your point is that the defendants now Should be pladed (143) 
on the witness stand? 

MU HANTMAN: Yes, sir. If they have any record to make with respect to 
the voluntary character of this statement, I suggest to the Court that it 
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should be done now so that your Honor can atJos a proper ruling M ( 149 ) 
to whether or not the statement Is voluntary; by either the defendants 
or any other witnesses that the defendants choose to call; It need not 
necessarily be the defendants# 

MR# TINNEY: Of course that is entirely proper, your Honor, under t; 

i 

Federal Rules of Criminal Procedure, the defendant at this stage of 

course does have a right to take the witness stand and contravert, if he 

. 

can, any statements made by this witness# But I don't propose to put 
the defendant Muse on the stand at this time because I have clearly 
advised him and he has indicated to me that he desires to take the witness 
stand in his own defense when we go into our defense-in-chief# 

But I made the objection to the statement in his behalf, your 
Honor, already# 

THE COURT: Counsel for defendant Washington, do you desire to place 
the defendant Washington on the stand at this time with respect to the 
issue as to whether or not the statement. Government's Exhibit 4; is or 
is not voluntary? 

MR# RAFFEL: If the Court please, and repeating for the record, as to 
the admission into evidence of this statement, I stand by ny position, (■ ' 

it should only be admitted in so far as Muse is concerned, because 

I 

Washington denied the character of the confession — of the statement, 
rather — as this witness has already testified. 

THE COURT: The Court is prepared to rule, if there is nothing 
further to be stated# * | 

MU RAFFEL: Yes, sir# 

THE COURT: The Court will overrule the objections and will admit 
the exhibit in evidence# 

(Government's Exhibit Number 4 was received in evidence#) 

Mt# HANTMAN: May the jury be returned. Your Honor? 

THE COURT: We will take a recess first# 

(Whereupon, a short recess was taken, at the conclusion of 
which the jury returned to the courtroom, resumed their seats in 
the jury box, and the trial resumed, as follows:) 

THE COURT: Counsel may proceed# 

BY MR# HANTMAN: 

Q Officer Meissner, at the time you took Government's Exhibit 4 for 
identification from the defendant Sylvester Muse, was that statement signed 
in your presence? 
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A Tea* (14, 

Q By the defendant Sylvester Muse? 

Q What, if anything, did you do with the statement after it (1-5' 

va3 signed by Sylvester Muse? 

A I handed the statement to Sylvester Muse to read, to see if there 
was anything he wanted to correct in it. And he corrected one sentence in 
there about buying a crowbar; he said he already had the crowbar; and then 
signed it. 

Q Then after the statement was signed, what, if anything, did you do 
with it? 

A I read the statement to the defendant Washington. 

Q That was in the presence of Sylvester Muse? 

A Yes, sir. 

Q What, if any, statement did the defendant Willis C. Washington 
say in reply thereto? 

A He shook his head and said "The only thing I had to do with this 
was, I received a call from Muse to come to his room at 1337 Harvard Street, 
and I went there and. helped him open the safe. 

MR* HANIMAN: At this time, your Honor, the Government would like to 
offer in evidence Government’s Exhibit 4, which has heretofore been marked 
for identification. 

MR. TXNNE7: If your Honor please, I make the same objection now in the 
presence of the jury which I made out of the presence of the jury. 

ME. RAFFEL: The same: for us, if the Court please. 

THE COURT: The abjections are noted. Government Exhibit Number 4 (146) 

is received in evidence. 

MR. HANIMAN: With the Court's permission, I would like to show Govern¬ 
ment's Exhibit 4 to the .Jury# 

THE COURT: The objection of the defendants to the exhibit having been 
overruled, counsel for the Government may read Government's Exhibit 4 to 
the jury. 

MR. HANIMAN: This statement, ladies and gentlemen of the jury. Govern¬ 
ment Exhibit 4 in evidence, reads as follows: 

"Office of the Safe Squad, Metropolitan Police Department, D. C., 
12/l/54, 5:20 A. M. 

"TO: Sylvester N. Muse. . 
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«* 

I 



"You are held is connection with the housebreaking of the ! ( 146 ) 

Acme Grocery Store at the 400 block of Chaplin Street, Southeast, in -which 

’ 

a safe was removed from the store. This safe contained $191.23. 

I 

'You are now requested to make a statement of the facts in 1 this 
case to the best of your knowledge. However, you are advised that you are 
not compelled to make a statement; are not promised anything for mniH-ng one; 
and do so of your own free will. If necessary, the statement you make will be 
used against you in court. Having been so advised, are you willing to make a 
statement?” 

Answer: "Yes. 

"REPLY BY: Sylvester N. Muse. (147) 

"STATEMENT: A little after 4:00 o'clock in the morning of November 
17th, 1954, I and Willis Washington broke into the Acme Store just Off 
Texas Avenue, Southeast, by using a crowbar and busted the lock which was 
hanging on the top of the front door, and then we jimmied the lock on the 
top of the front door, and then we jimmied the lock on the middle of the door 
and then we went inside the store and carried the small green safe to the 
back of the store, but we couldn't get out, so we came back with the safe 
to the front door and carried it out and put it in a truck belonging to 
Mitchell's Sporting Goods Store which I took. 

"I worked at the Mitchell's Sporting Goods Store, and I knew that 
the truck wasn't locked when it was put away for the night. Willis Washington 
was driving the truck, and we drove back to 1337 Harvard Street, Northeast, 
where I had a room. We stopped back of 1337 Harvard Street, Northwest, and 
we then carried the safe in the basement door and waited until Dismar's 
Hardware Store opened and went there and bought a hatchet and crowbar and 
chisel and went back to the house and turned the safe upside down and cut 

the tin and chopped a hole in the cement and got inside the safe, and took 

j 

the money out. There was about $235.00 in bills and change. There was $18.00 
in silver dollars in this money. We split the money up. I got $117.00 and 
Willis got $118.00 (148) 

"We left the safe in my room until the 21st or 23rd of November, 

I am not sure which day it was, and then myself and some boy I know; as 
Lawrence carried it out into the alley and left it. 

"There is one mistake in this statement. We didn't buy the crowbar, 
as I already had that." 

That is at the bottom, on the very last line. 





It is signed "Sylvester Musa" and witnessed by Carl (i/g) 

Haamermeister and Richard E v Meissner, 

BY MR. HANTMAN: 

Q Officer Meissner, calling your attention, sir, to the night of 
November 17, 1954, did there come a time when you visited the premises of 
the Acme Grocery on Chaplin Street, Southeast? 

A Yes, sir. 

Q About what time of the day or night was that? 

A That was about six o'clock in the morning. 

Q I show you this picture, which has been offered in evidence as 
Government's Exhibit Number 1, and ask you if you can identify that, sir? 

A Yes, sir. That is the front door of the Acme store. 

Q Was the door when you saw it in substantially the same (149) 

condition as it now appears on that photograph? 

A Yes, sir. 

Q What, if anything, did you do when you got to the premises of the 
Acme Grocery? 

A Well, I made an investigation and looked for evidence. There was a 
large delivery truck parked alongside of the store. I guess they were 
delivering an order to the Acme store, and I searched that truck in hopes 
of finding the safe in there, but I was unsuccessful. 

Q This delivery that was being made—who was making that delivery, 

sir? 

A Acme Stores truck; they were bringing it from Baltimore. 

Q Was this produce or some other type of food? 

A I imagine It was staples and produce. I don't know Just what 
it was. 

Q Where was that prope r ty being left? 

A That property was being left at the back door. 

Q Was anyone inside the premises when you got there? 

A Yes, sir. 

Q Who was that? 

A There was some officers from Number 14 Precinct and the two men 
that were delivering the produce or staples, whatever the order contained, 
to the store. 

Q And you talked to these men concerning this alleged house- (15: 
breaking, did you? 
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A Tea, sir. 

Q Did you find anything In the course at your investigation which in 
eny way connected these delivery men with this alleged housebreaking? 

A No, sir* 

Q Were they bona fide delivery men for the Acme Grocery? j 
A Yes, sir. 

Q Did there come a time; Officer Meissner, when you saw the safe 


which belonged to the Ace Grocery store? 

A Yes, sir. 

i 

Q Where did you see that after November 17, 1954? 

* I 

A I saw that safe in the alley in the rear of 1337 Harvard Street, 

i 

Northwest. 

Q What, if anything, did you do about it when you saw it? 

A I called—first I tried to load the safe in the back of the cruiser. 

Q Could you lift that safe by yourself? 

A No, sir, I couldn't lift it. 

Q What, if anything, did you do about it? 


A 


I called the crane and had the crane carry the safe 


down into 


the 


basement of Police Headquarters at 3rd and Indiana Avenue and placed it 
a cage. 

Q How tall are you? 


in 

(151) 


A Six feet-six. 

Q And how much do you weight? 

A 250 pounds. 

Q You supervised the delivery of that safe to Headquarters? j 
A Yes, sir. 

Q What was the condition of the safe when you first saw it? 

A The safe was lying on its top. The insulation was placed on the 

inside, and I think a couple wheels, were broken off and those were also 

] 

lying on the inside of the safe. 

Q I'd like to Show you what has been offered In evidence as Govern¬ 
ment's Exhibit 2 and 3 and ask you if you can identify those photographs, si. . 
A Yes, sir. 

Q All right. Tell us what they are. 

A Those are pictures of the safe, which was in the basement of Police 
Headquarters and I directed Officer Keys of the Identification Bureau to take 
these pictures. 
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Q When you first saw the safe, was the safe in sabstantiaUy (191) 

the condition as it now appears to he in these photographs? 

A Yes, sir* (152) 

Q How far from where you first saw the safe was the residence -jf 
Sylvester Muse? 

A Well, this was in the hack yard of the residence of Sylvester Muse* 

I would say around 25 or X feet* 

I®* HANTMAN: I have no further questions of this officer, your Honor, 

THE COURT: Counsel nay proceed* 

CROSS EXAMINATION 

BY MR. TINNEY: 

Q How did you know he lived there. Sergeant Meissner? 

A The only way I knew he lived there—he told me he lived there. 

Q Then at the time that you recovered the safe, you didn't know 
that he lived there at that time, did you? 

A No, sir* 

Q Did you make any investigation at that time to determine who the 
occupants were who resided at 1337 Harvard Street, Northwest? 

A I directed detectives of Number 10 Precinct to make a canvas 
of the neighborhood and to find out who lived there. 

Q, But you didn't make any inquiry yourself? 

A No, sir* 

Q As a matter of fact, 1337 is a rather large house, is it not? (if 3 

A Yes, it is* 

Q Did you discover that it was a rooming house or a private dwelling 
occupied by more than one family? 

A I discovered that it was a rooming house* 

Q You never went there yourself, personally? 

A No, sir. 

Q So you never personally ascertained that this defendant lived 
there other than what he stated to you when you reduced to writing this 
statement; is that right? 

A Yes, sir* 

Ml. TINNEY: That is all. 

BY Ml. RAFFEL: 

Q After you took the statement. Sergeant, did you go to Harvard 
Street to investigate, after December 1st? 


sir 


Q You mean you didn’t go to Apartment Number 4 to fipd out whether 
Muse lived there? 


A No, sir, 

Q Or to check with anybody else who may have been there who knew 
about this so-called, this occurrence? 

i 

i 

A No, sir, 

Q You let it drop as of the statement; you were satisfied? 

A Yes, sir, (15 

Q Now, I think you said that the safe you discovered was the safe 
that had been in the Acme Market; is that correct? j 

A Yes, sir. 

Q The only way in which you can make that statement is on the basis 
of what somebody else told you; isn’t that right? 

A It is on the basis of Mr. Hammermeister’s identification of the sa 

1 

i 

Q So that if Mr, Bammermeister had been mistaken and it were! not the 
same safe, then your testimony would be that it was not the same safe; it 
that right? 

A Yes, sir. 

Q Now, you examined that safe pretty closely, didn’t you. Sergeant? 

A Yes, sir. 

Q Can you tell me what the serial number of the safe Is? 

A No, sir. 

Q I didn’t hear you, sir. 

A No, sir. 

Q You cannot tell me what the serial number is? 

A No, sir. 

Q Can you tell me what the make or model is? 

A No, sir. (15 

Q Can you tell me what special identification or identifying 
characteristics there are of that safe? 

A Veil, the only identifying characteristics was that we had a safe 
of similar size, similar color that was reported stolen from theAcaje Food 
Market and we don’t have many safes out and when I called Mr. Bammermeister 
dcwn there, why, he identified the safe as having come from there. 

Q Now, there was nothing special about that safe you discovered, 
anything special to make it different from other safes? 




A 


No; there was nothing special about it. (155) 

Q When was the first time you spoke to Mr. Hammermeister, Sergeant? 

A On the morning of November 17, 1954. 

Q And about what time? 

A That v*as around six o 1 clock in the morning. 

Q Around six o'clock in the morning? 

A Around that time; yes, sir. 

Q And you took his statement—*1 mean not in the sense of trans¬ 
cribing or putting it down like Muse's statement —but you listened to what 
he had to say and you put it down for your own report; is that right? 

A Yes, sir. 

Q Do you recall what Mr. Hammermeister told you was in the (15^ 

safe that was supposed to have been taken? 

A I recall that Mr. Hamnermeister reported that there was approxi¬ 
mately $191.23 in there, in the safe, in cash. 

Q And that was when he spoke to you about six o'clock that morning? 

A No. That morning he said he thought that there was around a hundrc : 
dollars but later, a couple days maybe, I got a report that there was $191.2/, 

Q Now when Mr. Hammermeister spoke to you that morning and told you 
that there was approximately a hundred dollars in there, did he tell you that 
he was unable to give you any amounts until he had checked with his superiors; 
he could give no details? 

A He told me he would approximate it as that. He couldn't give me 
the exact amount. 

Q Now, while you were present on the scene. Officer McLeod was there, 
too, was he not? 

A Officer McLeod of the Identification Bureau? 

0 Yes, of the Identification Bureau. 

A I don't recall whether McLeod was there or not. 

Q Now, what was the time that Muse was supposed to have broken into 
this store? 

A Well, the report as we got it was around four o; clock in the 
morning, or five o'clock in the morning of November 17th. I can look at the 
report and tell you what the report says. (157) 

Q No. I want you to tell me what time Muse said he broke into the store. 

A What time Muse said he broke into the store? 


A Around four o 1 clock in the morning* 

Q You mean that was in the written statement? 


(157) 


A Yes, sir. 

Q Now, at the time you took that written statement, you had spoken 
to the officers at Number—-was it Number 14, Officer Magnotti and Officer 
Eger, had you not? 

A I had spoken to them on November 17th, if that was their name. 1 
don't know what their names were. 

Q So you were familiar with when the store had been checked and 
things of that sort; isn’t that right? 

A Somewhat, yes. 

Q You knew on December 1st, when you were taking this statement, 
that the store could not have been broken into shortly after four o'clock 
or around four o'clock in the morning, did you not? 

A No, I didn't know that. 

Q Did you not knew that the police records and the checking jby 
Officer Magnotti and Eger of the premises had been at approximately 4:40 
in the morning, and at that time according to their report there was nothing 
amiss with the premises? (158) 

MR. IKNTMAN: I am going yo object to that question, your Honor. 

Counsel should know better than to ask it. 

For one thing, the record speaks for itself. 

For another. Officer Magnotti was on the stand and Counsel had a 

i 

full opportunity to explore that with him. 

I 

MU RAFFEL: I am asking this witness, who says he is familiar with the 
reports and the arrest whether or not at that time on December 1st, some 
two weeks later, he was aware, as I feel he Should have been, that— 

THE COORT: All right. Go ahead. 

MU RAFFEL: —that the place had been checked. 

i 

THE COORT: All right; proceed. 

THE WITNESS: Will you repeat the question, please. 

BY MR. RAFFEL: j 

Q Let's see. Were you aware on December 1st that Officer Magnotti 

i 

and Eger had checked the store and that there was nothing amiss with the 
store, this Acme store, at 4:40 in the morning, so that Muse could not 
have broken into the store Shortly after four o'clock in the morning? 


A The officer in Number 14 Precinct bad made some statement (198) 
to the effect that he had checked the store at four something in the morning* 

But Muse made the statement that he broke into the store at four 
o’clock in the morning* Now, whether he locked at his watch or not; I (159) 
don’t know. I didn’t pinpoint it* I didn’t ask him. "How did you know it 
was four o’clock?" He said "around 4 o’clock in the morning." 

Q You didn’t attempt to query him on that point, did you? 

A No, sir. 

Q Even though you realized there was a contradiction between what 
was said— 

MR. HANTMAN: Objection, your Honor. 

THE COURT: I think he’s gone far enough into that. 

• T think we will take our hbon recess at this time. 

MR. RAFFEL: May I approach the bench, your Honor? 

(Bench conference:) 

MR. RAFFEL: Your Honor, I have a personal matter I’d like to attend to. 
Would your Honor consider recessing until two o’clock in view of the fact 
that it is almost twenty of already? 

THE COURT: Yes. We will recess until two o’ clock because the Court has a 
matter to take up in chambers. So we will recess until 2 o’clock. 

(Open court:) 

THE COURT: Ladies and gentlemen of the jury, we are recessing at this 
time. We will resume at two o’clock. 

(Thereupon, at 12:40 p. m., the trial recessed, to resume at 2 p. m., 

of the same day.) 

AFTERNOON SESSION (160' 

2 p. m. 

THE OGQRT: Counsel may continue with the cross-examination. 

Thereupon, 

RICHARD E. MEISSNER 

resumed the stand, and having been previously duly sworn, was examined, and 
testified further as follows: 

CROSS EXAMINATION (Continued) 

MR. RAFFEL: Thank you. 

I think the point at which we stopped this morning was, I asked 
you about the question of time, if you recall Sergeant. 


5C 


BY HR* RAFFEL: 


| ( 160 ) 

Q Nov, at the tine you were going over this Muse and transcribing 
vhat Muse told you, were you also at the sane tine asking Muse about the 
details on any of these things which he realised could not have been so? 

MR* KAOTMAN: I object to that. Tour Honor, I don’t know how counsel 
can probe this witness's mind and know what the witness realized or QiA not 
realize* 

THE COURT: Well, the witness is in position to explain his answer* You 
nay answer the question, Mr* Witness* 

THE WITNESS: In reference to that question, do you mean as to the time It 

i 

i 

was broken into? 

i 

BY ra. RAFFEL: j 

Q Well, let's take the amount, for example. Sergeant* You knew (161) 
that the report and the statement you had taken claimed that $191*23 was in 
the safe* Isn't that right? 

i 

i 

A Yes, sir* 

Q Now, this paper states $235* 

I 

A Yea, sir* I 

Q Old you do any questioning of Muse on that detail? 

I 

A Muse told me that of that $235, that he got $117* that Willis 
Washington got $118* 

I didn't check the records of the store to find out whether it was 

• i 

$191* All that I can take is the nan*a word for it and all that I can take 

is Muse's word for it* 

I 

I thought that Muse was telling me the truth about it and I thought 

i 

that Mr* Hamoermeister was telling me the truth about it, to the best of 
his knowledge* 

Q Maybe you missed it. Sergeant* My question was, at the time that 
Muse made this, you were aware that Hanmermeister stated there was $191*23 
in the safe? 

i 

A That is right* 

Q When Muse apparently tells you that there was $235 in the safe, 
you mean you didn't ask him anything further about it; you didn't attempt 
to query him as to the difference between the two amounts, which is approxi¬ 
mately sixty dollars? 

A I took it for granted he knew bow such he stole* He counted it I 
didn't. 
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Q Now, va 8 this the only paper tilting that Nose put hil 
signature on that morning? 

BY *ft. RAFFEL: (K 

Q Now, Sergeant Meissner, Sergeant Friel was with you through- (? 
cut, from about 1:X or two a. n* up until the time that this particular 
stetecent was signed by Mr* Muse; is that correct? 

A He was with me on and off; in the room, out of the room. 

Q Were you in and out of the room yourself? 

A Yes, sir* 

Q Did you independently question Willis Washington yourself? 

A No, sir. Sergeant Friel did the questioning mostly of Willis 
Washington* 

Q Was Willis Washington present with you and Muse from about 1:30 or 
two o’clock until about this time, five-something? 

A No, air* 

Q Was be with you originally when you eoBneneed the interrogation? 

A Yea, sir. 

Q Of Muse? 

A Yes, sir* 

Q How long was he with you? 

A Well, I don’t recall the exact time* Maybe twenty minutes to 
begin with; then he asked to be able to talk to Sergeant Friel* He wanted 
to talk to Serg eant Friel by himself* 

Q And then he vent into another room with Sergeant Friel? (165) 

A Yes, sir* 

Q And you remained with Muse? 

A Yes, sir* 

Q Now that was before you left Number 10 Precinct? 

A Yea, air* 

Q Did Washington and Muse go back into the same room before you left? 

A Yes, sir* 

Q How long a period of time were they together the second time? 

A I didn't time it; so I could say exactly how long* 

Q Approximately? 

A Maybe 15 or 20 minutes* 

Q And from there they were taken down to Headquarters; is that correct? 
A Yes, sir* 
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Q Nov, hov long was Washington out of tba room? (?■* 

A With Sergeant PrielT 

v I 

Q That is correct, air* 

A I don’t taww. 

I 

Q Approximately? 

i 

A Maybe a half hour* (166) 

| 

Q So that the time sequence is approximately—this is very 
approximate—twenty, twenty-five, thirty minutes—with Washington and Muse 

i 

at first and twe n ty , thirty minutes, Washington with Friel with Muse in 
Separate rooms; then Washington and Muse back together twenty or thirty 
minutes or so and then all down to Headquarters; Is that the right 
A That is about it* 

Q Nov, did Muse make any oral statement to you the first 
Washington and he were together? 

A No; while Washington was out of the room; and then he 
and repeated the statement in front of Washington* 

q So nothing was said the first time Washington was there with Muse; 

! 

right? 

I 

A Not pertaining to the breaking-in* 

Q Then you were with Muse twenty to thirty minutes and during that 
period of time he makes soma type of oral statement to you? 

A Tes, sir* 

Q Then Washington is taken hack into the room? 

A Yes, sir* 

Q And Muse repeated the statement to Washington, or you did? 

A Muse did* Muse repeated the statement to me in Washington’s (167) 
presence* 

Q And it was at that time that Washington denied the facts in the 
statement; is that corre c t? 

i 

A Washington didn’t deny the fact* He said he didn’t have anything 
to say* | 

Q That was before you went down to Headquarters, he had nothing to say; 
is that right? 

A That is what I recall; yes* 

i 

j 

Q Then from there you went down to Headquarters; correct? j 
A Yes, sir* 
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Q Did you have Muse repeat orally hit statement to Washington (167) 

at Headquarters? 

A At that tine I reduced—the purpose of taking Muse to Headquarters 
and Washington was to reduce their statement, or Muse's statement to 
writing and at that time I reduced it to writing, and the statement was 
made again to Washington and at that time, Washington Just shook his head 
and said, "The only thing I had to do with this safe was. Muse called me 
to his room at 1317 Harvard Street and asked me to help him open the safe*" 

Q Now, who was it that read this written statement? 

A Who was it, that— 

Q That read it out loud; yes* (168) 

A I read the statement out loud* 

Q Who was present in the room at that time? 

A 1 think Mr* Hasanermelster, myself. Sergeant Priel, Muse, Washington 
and I don't recall whether Mr* Sklar was there or not* 

Q Did you have Muse read this statement, physically read it, before 
he signed it? 

A Oh, yes. 

Q You did? 

A Yes* 

Q By the way, you did have one conversation with Sergeant (169) 

Friel that morning about Washington, did you; at least one or more? 

A Yes, sir. 

Q Do you recall Sergeant Friel threatening Washington in any way or 
telling you that he threatened Washington? 

A No, sir* 

Q Do you recall Friel making any statement to the effect that (170) 
he was going to see that Washington was convicted or arrested or something 
of that sort? 

A No, sir* 

THE COURT: The Court recognizes that there isn't very snob (178) 

substance to the foundation of the testimony of the witness- 

MR* RAFFEL: Nov,— 

THE COURT: —Sipe* He hasn't priced a safe for five years; never bought 
one and doesn't know the age, the sake of the safe* It is pretty thin 
testimony to go to the jury or even let a jury pass upon. (179‘ 


MR, HANTMAN: But it is a question for the Jury to dstarsia* abut (3 F 

I 

weight they will give to lt v Thla man ip a purchasing agent for the America 
Stores. 

TEE COURT: Not for safes* He says he's never bought any safes; he never 
bought a safe. He says he hasn't priced safes within the last five years. 

He said it was approximately worth fifty dollars and he says he doesn't know 
the kind of safe—I don't know but what you would be safer to avoid the 
possibility Of running into anything on that— 

MU HANTMAN: I say to your Honor—does your Honor have a copy of the 

j 

Code concerning that section here? 

• I 

Now, I say to your Honor that this statute makes a distinction at 
the fifty-dollar breaking point between what is a felony and what is a 
misdemeanor. 

THE COURT: Of course that is something. 

j 

Ml. HANTMAN: I say to your Honor, your own knowledge, common knowledge — 
as a matter of fact. Your Honor knows that a safe Is worth something. I 
don't care whether that witness is not qualified or is not In a position to 
know; it is certainly worth something to American Stores Company. That being 
the case, it at least comes within the province of the statute which pro¬ 
hibits the destruction of anything less than fifty dollars. 

So I say to Your Honor that there is sufficient evidence in (180) 
this case to take this particular count to the Jury, 

THE COURT: I think the only question is — we know it is worth something; 
it is worth something, but what a man says it is worth — he thinks it is 
worth approximately fifty dollars, and with his background — whether that 
is sufficient to Justify submission on the first contingency in 22-403. 

MR. RAFFEL: The Court may well be aware that there were, and still may 
be, many times, I know, as regards pianos, that you had to pay to have them 
taken away rather than receive money for them, and It is a question here of 
equivocation rather than unequivocation. 

Ml. HANTMAN: This is a Safe in use by this grocery store. I submit to 

i 

i 

Your Honor, if the safe is worth five cents — 

THE COURT: That is right. It meets the second part. 

Ml. HANTMAN: That is right. 

THE COURT: Then the question is in submitting it. If there is any 
reference to he made to this, or whether the Court is Justified in taking 
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'the position that there Is evidenoe here that the *afa has a value, (XSQ) 
but It hasn’t been established that the safe has a value greater thpn (181) 
fifty dollars. 

That would be a question of the quantum of the sentence that goes 
to the penalty, not to the guilt. 

FREDERICK WILLIAM McLEOD (193} 

DIRECT EXAMINATION 

BY Ml. RAFFEL: 

Q Officer, will you state your fill name, please? 

A Frederick William McLeod. 

Q And you are a member of the Police Department? 

A Yes, sir, I am. 

Q Connected with the Identification Bureau? 

A Yes, sir. 

Q Directing your attention to on or about November 17, 1954— 

THE COCRT: What is your first name? Pardon me. (194) 

TEE WITNESS: Frederick W* 

THE COCRT: Very well. 

BY Ml. RAFFEL: 

Q Directing your attention to on or about November 17, 1954, did 
have occasion to investigate the scene of housebreaking or an entry in an 
Acme Food Market at the 400 block of Chaplain Street, Southeast Washington? 

A Yes, sir, I did. 

Q in the course of that investigation, you made a number of tests for 
fingerprints; is that correct? 

A I searched the scene for fingerprints; that is correct. 

Q Would you tell the Court and Jury what the results of that search 

for fingerprints were? 

m. eantman: i object. 

THE COCRT: Will counsel approach the bench on this matter? 

(Bench Conference:) 

THE COCRT: Now, is counsel for the defendant seeking to Introduce 
negative testimony to establish absence of fingerprints? 

Ml. RAFFEL: That is correct, if the Court please. 

There were no fingerprints found on the scenes. (195) 

THE COCRT: On what? 
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*&• RAFFSLi Found at this particular scent. Z tael It la a ( 195 ) 

i 

important point in the defense of this particular case, particularly 1? ffo 
far as Washington, who is faced here is concerned, — 

NR. HANTMAN: I might say. Your Honor, I don't have any objection to 
this type of testimony being elicited but I feel that this testimony ought 
to be elicited properly. 

How, there is a foundation to be laid before this witness can 
testify. There's been no foundation laid in this case. 

THE COURTS You mean as to his ability to read fingerprints? 
m. HANTMAN: Yes, sir. 

THE COURT: He is not asking him to read fingerprints here. He is asking 

I 

if he saw fingerprints of any kind. Can lie be established as an expert? 

MS. HANTMAN: He's asking if they took any fingerprints there. | 

THE COURT: He's asking, "Did you see any fingerprints?" 

MR. RAFFEL: That is right. He himself said he searched for fingerprints 

\ 

there. 

i 

i 

THE COURT: He's asking if he found any fingerprints. His testimony (196) 
would be, as the Court understands it, that he found nothing, no finger¬ 
prints or any kind. Is that what you are asking? 

MR. RAFFEL: That is— 

i 

THE COURT: That wouldn't call for expert testimony. A man can testify 

I 

he sees a fingerprint without being an expert. Now if he 'a presented to 
interpret or read those fingerprints, then we come into a question of his 
conpetency. 

MR. HANTMAN: I want to submit to Your Honor, for what it is worth, I 
think a person has to be expert enough to recognize fingerprints when he 
sees them. Now, there's been no foundation to Show whether or not he even 
knows what a fingerprint looks like. 

Ml. RAFFEL: I will qualify him, if the Court insists. 

THE COURT: Ask Mm if he knows what a fingerprint Is. That is a pretty 
obvious question. 

Do you think that qualification has to be established? I j think 
it is a slicing it awful thin. 

MR. HANTMAN: What is good for the goose. Your Honor, is good far the 
gander. The Government has to do it, so I thinkthe defense ought to do it. 

THE COURT: The Government has to do it in order—the Government (197) 
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doesn't ask an expert vho goes on the stand, "Do poo know what * finger* (197) 
print 1st Would you recognise a fingerprintf Are poo In a position to read 

fingerprints, to interpret them?** 

I think any child in the age of reason can testify whether they 

saw a fingerprint; a mark—that is a fingerprint. That is all that is being 

ask of the witness. I will let you— 

MR. RAFFEL: I will qualify him, then, if the Court please. 

(Open Court) 

THE COURT: Counsel may proceed. 

MR. RAFFEL: Withdraw the last question. 

BY MR. RAFFEL: 

Q Officer McLeod, how long a period of time have you been with the 
Identification Bureau? 

A I have been with the Identification Bureau ten years. 

Q And during the course of that time, did your duties involve the 
taking, handling, reading of fingerprints? 

A Yes, sir, they have. 

Q And you do the same for the Metropolitan Police Department, correct 
as pert of your official duties? 

A Yes, sir. 

HU RAFFEL: If the Court please, may I submit that this witness, (198) 
therefore, would be an expert? 

THE COURT: You may. 

BY m. RAFFEL: 

Q Now, Officer McLeod, returning to my original question, you did 
have occasion to make a search of these premises is this 400 block of 
Chaplin Street, Southeast Washington, far fingerprints in connection with 
this housebreaking or unlawful entry; Is that not correct? 

A Yes, I did. 

Q And also where the safe was in connection with that part of the 
premises; correct? 

A Yes. 

Q Now, will you tell me whether or not you discovered any finger¬ 
prints, first, of either the defendant Washington or Muse on the premises? 

A No, sir. I found no identifiable prints. 

HU RAFFEL: I have nothing further, if the Court please. 
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sxttmn H, mm, <«oo> 

DIRECT EXAMINATION 

BY MU TINHET: 

Q Will you state your full sane? 

A Sylvester N* Muse* 

Q Where do you live? 

A 2015 Vermont Avenue, Northwest* 

Q At any time during this period from November 17, 1954 and up (2C' 
to the time of your arrest, and .indeed, for some time prior to November 17, 
1954, did you ever live at 1337 Harvard Street, Northwest, in the District 
of Columbia? 

A I have not* 

Q Did you ever reside on the second floor or any floor of those 

I 

premises on Harvard Street characterized or designated as Room Number 4? 

A I have not* 

Q Now, directing your attention to November 17, 1954, did you either 
by yourself or in comp a n y with any one else break into a market over on 
Chaplin Street, Southeast? 

A No, I didn't* 

I 

Q Did you remove any safe from any premises there or elsewhere on 

’ 

that date? 

A No. 

Q Did you at any time have in your possession either any safe or 
any knowledge concerning the safe which had been removed from the premises 
at Chaplin Street, Southeast? 

i 

A I have not* 

Q Have you ever seen a green safe or any safe which has been talked • 
about here today? 

A I have not* 

Q Now, the lady who Just stepped out into the witness room is (204) 

i 

your— 

A Aunt* 

* 

Q Aunt; is that right? 

A Yes, sir* 

Q Where does she live, by the way? 

A 2015 Vermont Avenue, Northwest* 
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When were you arrested? (904) 

December 1st, 1954* 

Q And you were arrested concerning this specific case; is that right? 
A No, sir* 

Q, You were arrested and charged with this case; put it that way. 

A Yes, sir. 

Q, And the officers had some discussion with you about this case; is 
that right; talked to you about it? 

A Yes, sir* 

Q And you talked to them about it; Is that right? 

A No, sir. 

Q You hod some oral conversation with them, in other words? 

A Yes, sir. 

Q They asked you some questions and you gave some answers? (205) 

A Yes, sir. 

Q. Now, tell us what the answers were at this time. 

A Well, I was asked if I had any knowledge of this breaking-in of the 
store. 

Q What did you say to that? 

A “No." 

Q Tell us in some detail what questions you were asked and what 
answers you gave orally. 

A Well, I was asked, for one thing, bow long I had been out; 
meaning out of— 

Q Just a minute, -now. Don't characterize your testimony. Just say 

what you said. Don't say what you meant by it. Just say what you said* 

A I was asked bow long I had been out* Hjr answer was I had been out 
about a year and nine months. And I was asked was I still running around 
with Washington* 

Q With whom? 

A With Washington; Willis C. Washington* 

Q That is the gentleman here? 

A Yes, sir. 

Q What did you say to that? 

A "No." 

To be specific, after having this conversation orally with (206) 
various officers; what were their names, by the way? 
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A tee of them I Just remember his none by heartag it today, (ft*) 
Mr* Maiiwnvnr y and the other waa Sergeant Friel* 

Q Sergeant Meissner was here today, was he not, the tall gentleman? 

A Yes, sir* | 

Q And you knew Officer Friel? 

A Yes, sir* 

Q. You know of him, rather* 

I 

A Yes, sir* 

Q Directing your attention to this written statement, you heard 

| 

about this written statement, and had heard it read here today; is that right? 
A Yes, sir* | 

Q Did you sign that statement? 

A Yes, sir* 

3 When did you sign it, if you recall* 

i 

A After they beat mo all night* 

| 

Q What time of morning was that? 

A Between six and 6:30* 

Q Six and 6:30* Now, you say they heat you up; is that right? 

i 

A Yes, sir* 

i 

Q To whom were you referring when you say that? j (207) 

i 

A Sergeant Friel and Sergeant Meissner* 

Q Sergeant Meissner beat you up, too? 

A Yes, sir* 

Q Did you make this statement as a result of that beating? ! 

i 

A I made no statement* 

Q Sir? 

i 

A I made no statement* 

Q Did you sign a statement? 

A Yes, sir. I 

Q Would you acknowledge that statement which I read to you at the 

j 

counsel table here was the statement signed by you? 

i 

That is true, is it not? 

I 

. I 

A No, sir, it is not true* 

Q I mean you signed it; signed it* 

A Yes, sir, I signed it* 

I 

Q It is your testimony that you signed it because of the mistreatment, 

the alleged mistreatment end the brutality of these officers; is that what 
you say? 



A Yea, air. 

Q And that la what caused you to sign the statement? 
A Yes, sir. 


(ao7) 


Q Just answer this question yes or no: And had it not been for (2U 
that mistreatment or alleged mistreatment to which you have Just alluded, 
you would not have signed the statement? 

A No, sir. 

Q Was it as a result of this alleged mistreatment that you signed 
the statement? 

A Yes, sir. 

Q Did you read the statement? 

A No, sir. 

Q Did you ever divide up any money with Villia C. Washington which 
was the fruit of an alleged robbery or housebreaking? 

A No, sir. 

Q Did you ever make any statement in the presence of Willis C. 
Washington? 

A No, sir. 

CJ Purportedly admitting your part in that and implicating Willis 
Washington? Did you ever do that? 

A No, sir# 

Q Did you ever live anywhere else while you were living at 2015 
Vermont Avenue, Northwest? 

A I stayed at 1344 Biggs Place, Northwest. 

Q 1344 Riggs Place? 


Yes, sir. 


RICHARD E. J®ISSUER 
DIRECT EXAMINATION 


(241) 


BY Ml. RAPPEL: 

Sergeant Meissner, you have already been sworn; is that correct? 


A Yes, sir. 

Q You are a sergeant In the Safe Squad of the Metropolitan 
Police Department? 

A Yes, sir. 


(21 ' 


Q As such. Sergeant, will you tell me whether or not your functions 
and duties include merely the discovery of possibly detrimental information 


r r. 




or the discovery of the truth or falsity of foots vhioh My be given (242) 
to you? 

A Hy duties In c lu d e the discovering of information which will clear a 
prisoner if he's innocent and convict him if he's guilty* 

| 

If the information I discover is detrimental to the case, X am 
supposed to bring that to the attention of the Court* 

I 

Q And if the information that is given to you is contradictory, then 

I 

it would be your duty to investigate as best you can and determine the truth 

or falsity of either one statement or the other one fact or the other fact; 

| 

is that not correct? 


Q Would it not have been possible in this case. Sergeant, or would 
it not be possible in the obtaining of any written statement from any 
prisoner for the factual material or information to be set forth in the 


MU HANTMAN: Objection* It calls for a conclusion on the part of the 


I 



Q Just one last question. Can 90 a tell mi X« It no* a fast (843-s 

that, as you testified to, that you have stated that that written statement 
was read to Willis Washington? 

A That is correct. 

s 

Q Willis Washington denied the truth of the statements in that written 
statement; is that not correct? 

A As I said before, he shook his head and said 'The only thing I 
had to do with that was to help him open the safe in the room at 1337 Harvard 
Street." 

Q And I believe that record indicates that the witness Shook his head 
in the negative back and forth, indicating "no"; is that not the truth? 

A He didn't say "I deny that to be true." 

Q I say he shook his head,— 

A He just Shook his head; that is right. 

Q Back and forth like a negative, "no"? 

A Like a negative answer; yes. 

{ft. RAFFEL: I have nothing further. 

CARL H. HAMCRJCISTER (247) 

DIRECT EXAMINATION 

BY m, HANTMAN: 

Q Your name is Carl Hamnermeister? 

A Yes, sir. 

Q You are the complainant In this case, are you not? 

A Yes, sir. 

CROSS EXAMINATION (249) 

BY {ft. RAFFEL: 

Q When you got down to Headquarters, were Muse and Washington in 
the same room? 

A No. Not when I got there immediately; no. Washington was brought 
in or came in a few minutes after I was there. I believe that he was down 
in the men's room or some place when I got there. 

Q Now, you say cordial treatment was given to Muse by the police; 
is that right? 

A I would say so; yes. 

Q And you are using the common, understood meaning of the word, 
"cordial"? 

A In plain words they were treated very, very nicely.- 
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Q- You mean like boose guests? (249* 

A Well, I will say that, yes* 

Q And that was the same treatment that was given to Willis Washington 

! 

while you were there? 

A At the time I was there; yes, sir* 

Q You didn't hear a rough word; nothing? 

A No, nothing. I couldn't understand why they were treated as 
cordially as they were. 

I - 

MR. RAFFEL: If the Court please, I made, inadvertently, one error. (250) 

j 

There was a police report which we had agreed would be inserted, aa part of 
the defendants' case, of Officer Hayes. 

I overlooked introducing that report into evidence. I believe it is 
in Hr. Hantman's file. We had referred to it previously. I think it is the 

second yellow Sheet. I am sorry, if the Court please. I thought it had been 1. • 

I 

ICt. HANTMAN: Does your Honor desire that this document be introduced? 

THE COURT: If it is offered, the Court will rule on it. 

The Court takes it that it is being offered? 

MR. RAFFEL: Yes. If the Court please, I think we had already stipulated 

that it will be stipulated into our formal proof. 

MR. HANTMAN: The Government hasn't stipulated anything but the Government 

hasn't any objection to counsel offering this document. 

THE COURT: Mark it Exhibit for identification— 

THE CLERK: Defendant's Exhibit Number 1 far identification. 

(Defendants' Exhibit Number 1 was marked for (251) 

Identification. ) 

THE COURT: And it is the report of whom? 

MR. RAFFEL: Police Officer Hayes, who was excused previously by me on the 
basis that this report would be admitted. 

Do you have any objection to its admission, Mr. Hantaan. 

THE COURT: Government counsel has stated he had no objection, i 

. 

Defendants' Exhibit Number 1 will be received. 

I 

(Defendants' Exhibit Number 1 was received in evidence.) 

Ml. RAFFEL: Thank you, if the Court please. 

THE COURT: Do you desire to read it to the jury? 

!fi. RAFFEL: Yes, if I may, just a brief portion. 

Will you watch as I am reading? 

i 
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This is a supplementary offer** report of Polio# Qffioer Rapes, (? 

hearing the date of November 22, 1954, in connection with 407 Chaplin 3tree-,. 
Southeast* 

MR* HANTMAN: Stand over there and read it* I don't vant to see it* 

MR. RAFFEL: The first paragraph of the report reads as follows* (252) 
It is very briefs 

"Interviewed the complainant"—which will be Ha m me r m e ister—"at the 
above address about seven o' clock a. m* 11-17-54, where he reported the 
above store entered between 9 p. m* 11-16-54 and 6 a, m, 11-17-54, by forcing 
the front door with a pinch bar; stolen from the store one 18-inch by 36-inch 
green safe containing $193*23 in bills and change* $111*00 was in one-collar 
bills and about eighteen of them were in silver dollars* The rest was in 
small change* 

"Complainant does not know the make of the safe as it had been 
painted several times over; thinks it is a York." 

Thank you, if the Court please* 

The defendant has nothing further, if the Court please* 

MR* RAFFEL: I'd like to make a formal motion at the close of the (253) 
evidence, if the Court please. 

TEE COURT: Yes* You may do so* 

AH right. You may make your motion* 

MR* RAFFEL: If the Court please, in a sense it is perhaps a renewal also 
of my motion that the written statement of Muse be not admitted in evidence 
as against Washington* 

Now, there was not too. much op p o rtunity previously to go into 
that* With reference to the case lav in the District of Columbia with which 
the Court is well acquainted, the case of Skikowski v. U. S*, 81 Appeals 
D. C* 274, stands for the proposition where the accusatory statement of a 
codefendant is unequivocally denied by the accused. It is not admissible 
against him. 

Nov, there are cases previous to that here in the District* I 
don't have the case number* I believe that is the latest case on that 
particular proposition* 

TEE COURT: What do you say, Mr* Hantman? 

MR. HANTMAN: It is quite true, your Honor, that the Skikowsky case 

stands for the proposition that where an accusatory statement, in the language 
of cur own Court of Appeals has unequivocally been denied by the (254) 
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j 





defense, such accusatory statement is not Hart—ibla in **!*•*•* I <«$*> 
against him. That is not the situation in this case, your Honor, Sere if a 

’ i 

situation where the defendant says "No, I didn't do it* The only part I had 

i 

in this thing—I did thus and so*” 

On that basis, your Honor, I think both statements are admissible, 

* ' 

and it is a question of fact for the jury, to give Just what weight {they 
want to attach to the statement* j 

THE COURT: It raises a question upon which the Court is not aware that 

I 

there has ever been a pronouncement as to whether or not the unequivocal 
denial can be separated into segments* 

There is, according to the record, as the Court views it, evidence 

which can be construed as an unequivocal denial of this written statement, 

j 

save except one portion thereof* 

Now, the question is whether * the statement can be divided into 
comp artm ents or departments* The rule in the Skitowski case stands for the 

proposition that the unequivocal denial must be unequivocal as to the entire 

I 

statement or if it is unequivocal as to all of the statement safe for one 
segment, it is inadmissible, save as to that segment* 

The latter rule would seem to be the rationale or reasonable (255) 

| 

rule to the Court* 

If a defendant ia being sought to be held responsible or held to.be 

chargeable with a statement because he stands mute, then if he does not 

I 

stand mite but states that that is not the fast ia any sense, save except 

i 

one particular limited portion thereof, the Court would be of the opinion 

. 

that logic would indicate that he would have been estopped, you might call 

i 

it, as to nothing but the portion which he states constitutes the fact and 
therefore it would seem to the Court that counsel's motion would be ia order* 
except that the Court would feel that the Jury Should be advised no portion 
of the statement of the defendant Muse would be admissible against the 

i ' 

defendant Washington except that portion whieh the defendant Washington by 


his testimony agreed— 

MU HANTMAN: I respectfully disagree with your Sonar on the 
tion of the lew* 


I may say to your Honor this: In the ease of the U, S* v, Stephen 
Kelley, tried before this Court, before Judge Tamm here a month ago, in whieh 

there were two defendants originally, and the defendant Stephen Kelly, 

’ '. i 

being then tried, made an accusatory statement implicating the cod efen da n t. 





vhose name was Wi lkin s. AH, Wilkins said when ht was tq pf ro pf d vith <353' 

that statement was, "I am not going to say anything until J see jay lawyer. 

Do you think I am going to say anything that might send me to jail?" (25'' 
Now, if the Court please. Judge Tamm admitted into evidence the 
accusatory statements of Stephens. 

THE COURT: With all due respect to counsel if this constitutes all the 
factual situation, the Court doesn't see that it is analogues at all. 

In that case the movant had simply stood mute except to state, 

"I want to see ay lawyer", which wasn't a denial at all. 

J®. HANTMAN: I think I should say, in fairness to your Honor, that there 
was a motion for a new trial in that case. It was argued, and Judge Taaan was 
prepared to sentence Kelly yesterday. 

Now, he hasn't ruled, but I take it, being ready to sentence him 
yesterday I have an idea what Judge Tamm's ruling would be. 

THE COURT: With all respect to Judge Tamm's ruling, to which the Court 
finds no objection,— 

MU HANTMAN: I have other case lav which I think would s u pport our view, 
if your Honor will give me— 

THE COURT: You will have to have some other than that one. 

Ml. HANTMAN: If your Honor will give me just about two minutes at ny 
desk here, right here in the court room, I think I can find a case or two 
that will support the view that the Government has. (357) 

THE COURT: If you can get a case that comes factually within this 
situation, the Court, of course, will follow that case, but— 

Ml. HANTMAN: Let me see if I can find a citation or two. 

I®. TINNEY: I don't think, to begin with, that the Government is to be 
harmed at all in the event the court rules out this statement as to Washington. 

I don't see that the Government is prejudiced at all. They have 
additional evidence here if the jury chooses to believe that the Government 
should concede this motion, seriously. 

MR. HANTMAN: May I go to my— 

THE COURT: Just a moment; before we go into this. Did the Muse statement 
contain as a part of the statement by Muse that the safe was taken up to his 
room and opened? 

Ml. HANTMAN: Yes, your Honor. 

Ml. RAFFEL: Yes, 
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THE COURT: Then that portion of the statement, in the Court '• (997) 

opinion, would be admissible against the Defendant Washington, The remainder 
of the statement would not* That is the Court’s present view. 

MR. HANTMAN: Would your Honor give me two minutes? 

THE COURT: Certainly. (258) 

(Open Court:) 

I®. HANTMAN: Would your Honor consider a five-minute recess? I find the 
book I want is in my office. If your Honor will give me five minutes I will 
be back. 

; 

THE COURT: The Court will take a five-minute recess. 

Ladies and gentlemen of the jury, a matter has arisen. Again, the 
Court will state such matters do arise, as you well know from your ex]>erience. 

It is necessary that these delays occur in order that the 
administration of justice may properly proceed and the rights of all parties 
be fully protected. 

You will have to just accept the Court’s assurance on that. I 
appreciate that many people feel that there is a good deal of unbusinesslike 
action on the part of the courts. 


But the Court assures you that that is not true; that all of these 

delays irk them as they may seem. You will recall that the law's delays have 

- 

been the subject of complaint since way back in Shakespeare’s time. In the 

- 

famous soliloquy, one of the law's delays was one of the things that was the 
evil that existed in the world; it is a necessary thing, that efforts; be made 
to speed up the administration of justice, but the great thing is to protect 


the rights of all concerned. You will appreciate that, and these delays (259) 

' 

are necessary for that purpose. 


We will take a give-minute recess. Hold yourselves in readiness 
to return promptly when called. 

(Short recess taken.) 

THE COURT: Would counsel approach the bench, please? 


(Bench Conference:) 

THE COURT: Did you find anything, Mr. Hantman? 

MR. HANTMAN: Your Honor, the case that I had in mind I found was not 
applicable in this particular situation. 

THE COURT: I believe this is an awkward situation so far as I am concerned. 
I am not aware in my experience where they have cited any case where a qualified 

i 

admission has been made by the person who stands mute as a joint defendant. 


77 


With reipiot to the qualification, tbs Court feel* that (299) 

that is admissible but aa to the remainder, I would be of the opipigp that it 
wouldn’t be admissible, and I think - I shall so instruct the jury* 

Ml. HANTMAN: Of course, your Honor, the law is based on logic and 

reason. If a defendant was aware that all he had to say was "No, I didn’t do 

« 

this," and then go into a long-winded explanation, then the accusatory state- 
rent would not be admissible against him, why, he could say just about (2' r ' 
anything he liked, provided he prefaced it with "No, I didn’t do it." 

I don't think the law is intended to operate in that fashion. I 
think when a man goes further than saying "I deny this", whatever he says, 
and all of it—I don’t think you can separate part of it and say, well, the 
jury is entitled to hear a part of if and not consider the rest of it, is 
based on logic and reason. 

THE COURT: Your point is that he either admit it or not admit it at all? 

MR. HANTMAN: That is right, sir. 

THE COURT: My ruling would be that it wouldn’t be admitted at all, then. 

I wouldn't feel justified in submitting to the jury, allowing the jury to 
consider as against Defendant B a statement made by Defendant A in B’s 
presence when B specifically denies that it contains the fact. 

ML HANTMAN: As a matter of fact, I call your Honor’s attention to 
the fact that there is no unequivocal denial in this case. All we have in 
this case is evidence of Shaking of a head. Now, your Honor knows— 

THE COURT: The witness said that is not true, except he shook his head 
"No", which has a definite connotation in the Court's mind, except that— 

Ml. RAFFEL: He said that Muse called him—Muse called him and he (261) 
came there and helped him open the safe. 

Ml. HANTMAN: Your Honor made a statement that interests the Government 
very much. 

Your Honor said that this defendant moved his head, which had a 
definite connotation. Your Honor is well aware of the situation where many 
a person Shakes his head as if to indicates this is an awful situation, not 
merely to say "No", I didn't do this"; unless there is square testimony in 
this case— 

THE COURT: No. It isn't that. He Shook his head in a "no" manner and 
said, and I have tried to quote, "All I had to do with this was help Defendant 
Muse open the safe in the room; all I had to do with it." 
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That means "X exclude everything exesp t ths npawtlf of Ha (9tl> 

safe in the room, That 1* all I had %q dp with it t n 

HANTMAN: I say to your Honor we nay he arguing semantics here this 
morning. That is not the unequivocal denial mentioned in the SfcUocwshi case. 
THE COURT: It is a denial except "everything I had to do with it. All 

I had to do with it." It is all-inclusive—"all I had to do with it." | 

! 

Ml. HANTMAH: I Shall not press the point further with your Honor. (262) 

i 

i 

THE COURT: If you are speaking of logic, I am trying to apply logic. 

I haven't any interest in the outcome of it. 

MU HAHTMAN: Of course not. 

I • - .1 

THE COURT: And my view is that that is the logical view. How, I am only 

i 

ruling in the light of the authorities as I see them, and I haven't been 
persuaded by any authority that I have Seen that I should rule otherwise. 

This SkUcowski case doesn't persuade me that I Should rule otherwise and 
unless some authority is submitted that causes me to rule otherwise, I Shall 
rule the way I have Indicated. 

i 

How, I may say, while you are here, that this is the way I am 
going to instruct the Jury on the four counts. 

i 

Ml. RAFFEL: Did the Court want to go into my question of motion for 
Judgment of acquittal, in view of the Court's ruling, before you are— 

THE COURT: Ho. I don't believe so. Ton can renew the motion if you want 

i 

to outline or explain briefly what your points are, you may do so. j 

MU RAFFEL: Just on the question of breaking and entering and stealing 

the safe, there is no evidence whatsoever, none at all, which the Jury oould 

‘I 

find that Washington did that; none at all. 

THE COURT: Z think that the circumstantial evidence rule will (263) 

. ■ i . 

apply on that. 

! 

MU RAFFEL: Except there is not any circ um s tan tial evidence in cannectic:: 
with his breaking and entering. 

THE COURT: I think you take all the facts together on that. 

MU RAFFEL: All right, sir. j 

THE COURT: I think on that there is no question. 

i 

I Will overrule that point. i 

I 

MR. HHNET: I would like the record to Shew that I have renewed ny 
motion for Judgment of acquittal without argument, at the completion of the 
entire case. 
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THE COURT! The notion of the Defendant Num for • divested (MS) 

verdict at the oloae of all the testimony will be noted and the UPtion is 
overruled. 

Ml, HANTMAN: I want to say to your Honor that before the Government 
concludes its rebuttal, ve had called Officer Arthur Trammell, and the Marshal 
reported he was not here. 

He came in the last few minutes to this court. He's here now, and 
his rebuttal testimony relates to the criminal record of Sylvester Muse, I 
have discussed it with counsel for the Defendant Muse, and he understands the 
proffer I propose to make. 

It has relation to the conviction of Sylvester Muse for the (264' 
destruction of private property which the Defendant Muse has denied on the 
witness stand, 

I think the law imposes upon the Go v ernment the burden in situations 
such as those, to adduce affirmative testimony relative to that particular 
proposition, and I am prepared to do so, 

THE COURT: I don't believe I will open the case against at this time. 

The proffer will be noted and the Court will rule that in the light of all the 
circumstances we will consider the case dosed. 

Go ahead. What else have you got now? 

Ml, RAFFEL: I have nothing further, 

THE COURT: Nothing further? 

MU RAFFEL: Nothing further, 

THE COURT: The motion of the Defendant Washington is noted, the motion 
for directed verdict of acquittal at the conclusion of all the testimony or, 
in other words, a renewal of the defendant's motion. Defendant Washington's 
motion, renewal made at the dosed of the Government's testimony is noted and 
said motion is overruled, 

Nov, this is what I intended to state to the Jury: 

"The Court has already explained to you the offenses with which the 
defendants are charged," 

Are you listening to this? (265) 

Ml, RAFFEL: Yes, sir, 

THE COURT: "They consist of four counts. And it is your duty to 
consider each count and to return a verdict on each count as to each 
defendant. 
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"As I have already etated, the defendants are eherfad with (Sv*1 
three separate counta, each offense being set forth & & gepqratQ 

count* These charges are set forth In Counts 1, 2 and 3 of the indict¬ 
ment, while Defendant Willis C. Washington above is charged with a 
fourth offense* This charge is set forth In Count 5 of the ind 

"You are to return a verdict on each of the following four counts* 


ictment. 


The first count is housebreaking, the charge being that Willis C. 
Washington and Sylvester Muse entered a building of the American Stores 
Company with intent to steal property of another. 

"As to this count, the first count, your verdict shall be either 
’Guilty* or 'Not Guilty 1 as to each defendant. 

I 

"The second count is grand larceny; that is, the defendant Willis 

I 

C. Washington and Sylvester M. Muse stole the property of American 

i 

Stores Company 4 

"As to this count, the second count, your verdict shall be (2C‘' 
'Guilty 1 or 'Not Guilty' as to each defendant * 

"The Third Count is destroying movable property, the charge being 
that the Defendants Willis Washington and Sylvester Muse destroyed 

I 

certain proper t y; that is, the safe of the American Stares Company* 

"As to the Third Count, you are to return a verdict as 
defendant, and your verdict as to each defendant will be 
'Not Guilty'. If you find the defendants;guilty you are to 
state in your verdict as to that defendant whether the value 
safe involved is less than fifty dollars or more than fifty 
"The Fourth Count has been withdrawn. 

i 

"The Fifth Count—that is the charge that Willis C. Washington 
received the safe and money of American Stores Company which had been 
stolen, which he knew had been stolen. This count contains a charge 
against Defendant Washington only, not as to Defendant Muse, j 

"As to this count, your verdict shall be 'Ouilty' or 'Not Guilty* 
as to the Defendant Washington. If your verdict is 'Guilty', you are 
to find and state in your verdict whether the value of the safe and (267) 
money received by Defendant Washington is less than one hundred dollars 

or mare than one hundred dollars. And of course, you know your verdict 

I 

must be by unanimous vote." 

i 

Now, in addition to that, it is my intention to give all the In¬ 
structions that have been tendered by both parties, all of them. 

i cl 




They say be repetitious but the Court will explain that (967) 

?.n its instruction. 

That is the Court’s view at the present time. 

MEU HANTMAN: We object to the defendants* instructions, your Honor, foi 
reasons which I*d like to make known to your Honor, 

THE COURT: Very well, 

MR, HANTMAN: With respect to the defendant Willis Washington's Proposed 
Instruction Number 1, we object to that because we don't feel that states 
the law at all, 

THE COURT: That is repetitious, I will give that. 

Ml, HANTMAN: In the words of the Defendant Willis Washington? Or will 
you do it in your own language? 

THE COURT: I will give it in my own language. And I will tell then;—well, 
I really have no need to give that. That is refused; given by the Court, 

;il right. 

Ml, HANTMAN: The Government objects to Proposed Instruction Number (268) 
2, given by the Defendant Washington, because there is no question about a 
preponderance of evidence in this case, 

THE COURT: No, 

Ml, HANTMAN: Further on down in that Instruction, the defendant talks 
about facts and circumstances being absolutely incomparible. We say to your 
Honor this proposed instruction doesn't state the law, 

THE COURT: I am giving it, also. In stronger language. So I really can 

refuse that. 

All right. 

Ml, HANTMAN: The Government objects to Proposed Instruction Number 3 on 
the ground that, as I understand that instruction, counsel for the Defendant 
Willis C, Washington would have the instruction relate only to Sylvester 
Muse, I say to your Honor, in so far as the testimony of Mdse has any bearing 
on the Defendant Willis C« Washington, the jury has a perfect right to 
con si d er that testimony as being applicable to Willis C, Washington, 

We don't think proposed Instruction Number 3—that the Defendant 
Willis C. Washington accurately states the law in that, 

THE COURT: What authority have yon got for that last part? 

MR* RAFFEL: These were, if the Court please, gone over taken from (269) 

that V volume, was it, the Budenz set, proposed Instruction to the jury and 
fitting it into this particular framework, 
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I am aura the Court will charge, perhaps xwt la this (?'/ ' 

language, but in similar language. In any event, and Z am willing to have 
it on the same basis as the previous ones* 

The authority of it, perhaps the logic in back of it would be to 
this extent, if the Court please: Muse, for example, on this question of 
residence with which Willis C. Washington is not concerned—any proving or 

i 

disproving of that question of residence will only relate to Muse alone. 
Muse's testimony on the stand, whether it was proven or not proven, relates 
to him alone. It does not affect Willis C. Washington. 

i 

I probably used the wrong word there. Instead of "accomplice" it 

I 

should be "codefendant", actually. 

THE COURT: Your statement that testimony of the codefendant should be 

I 

considered only as it relates to him: I don't follow you on that. 

MR. RAFFEL: If his testimony were proven true or proven false, it 
either helps or hurts him alone, because his testimony only related jto him a. 
such as the factor of his convictions, for example ; that could not relate 

J 

to Willis C. Washington, whether he lived or didn't live at Harvard (270) 

i 

Street, Northwest, would not relate to Washington; whether he was 

" * ! 

employed by Sklar ***£$&•* to Hssatfogtau 

vf 

All of these facts and circumstances which he related. 

THE COURT: You mean his testimony as to the convictions? 

i 

Ml. RAFFEL: His convictions; his residence. 

I 

THE COURT: The testimony as it relates to him alone, testimony! as to 

I 

his convictions or as to his residence, his own residence. 

MR. RAFFEL: Yes. Then, the circumstances of the obtaining of the written 

I 

statement, for example; that is inpartant, because the Government introduced 
certain rebuttal testimony indicating, far example, that he was not beaten. 


He testified he was. That testimony should not— 

THE COURT: VeU, his testimony as it relates exclusively to matters 
concerning himself only. 

Ml. RAFFEL: That is fair enough, if it please the Court. 

THE COURT: Any objection to that? 


MR. HANTMAN: None, your Honor. 

THE COURT: Yes, as it relates to matters concerning himself 



All right. I will give it that way, as amended. 

MR. RAFFEL: Just one word in the second line. I used the word! 


( 271 ) 


"accomplice" and actually It abculi be "codefandaut*” 




THE COURTS AH right. Well, X vlll mark that "Given as amended* 11 (391) 

Ml. HANTMAN: The Government objects to Proposed Instruction Number 4 


by the Defendant Willis C. Washington. I think It would be prejudicial 
error for your Honor to give that instruction, since there is no evidence 
in this case of a prior conviction of the Defendant Willis C. Washington. 

MR. RAFFEL: That is correct. At the time of this, I believe he was— 

THE COURT: Washington— 

MR. HANTMAN: He never took the stand, your Honor. 

THE COURT: I am giving an instruction that he’s not required to take 
the stand. All right. That is refused. 

I guess I am backing up completely from what I said. 

Ml. HANTMAN: The Government objects to Proposed Instruction Number 5 of 
the Defendant Willis C. Washington, in that it does not state the lav and 
has no meaning. I don’t know what that means, your Honor. 

THE COURT: Where did you get that? 

Ml. RAFFEL: From the instructions to the jury of the five-volume set. 

THE COURT: I am giving this instruction. It seems to ins it would (272> 
only be repetitive. Here is the instruction I am giving: 

"In this case you must decide separately the question of the 
innocence or guilt of each of the two defendants." 

No, that isn’t it. 

"In this trial there were instances when certain evidence was 
admitted one of the defendants but denied the admission as against 
the other. It may be difficult for you, in considering the case for or 
against one certain defendant, to disregard completely any evidence 
that is admitted only as to another but that is your plain duty with 
respect to evidence not admitted by the Court against a certain 
defendant, and you must try consciously to treat such situation." 

Ml. RAFFEL: I am satisfied. 

THE COURT: I will mark that "Refused" and give another ate. 

Ml. HANTMAN: The Government objects to Washington’s Proposed Instruction 

Number 6 as to form. I understand your Honor is going to cover it in other 
ways. 

Ml. RAFFEL: That is right. With that we cover Government's Pro- (273) 
posed Instruction Number 2. 

THE COURT: What is that? 

ffi. RAFFEL: My number 6 would be cov er ed in the Court's instructions. 
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THE COURT: All right, I will' writ that "Refuted*" | ( 27 :' 

Many of these I could give; as I indicated at the beginning, it is 
repetitious; there is really no point in it, 

i 

MR. HANTKAN: Number 7, Tour Hour, is meaningless. Ve object to it. 

I will give Tour Honor an opportunity to read it first. 

THE COURT: All right. I 

I 

MR. HANTMAN: Number 7, Tour Honor, is meaningless, unless it is made 

i 

i 

applicable to each of the offenses with which the defendants are charged. 

It just refers to the corpus delicti. Well, corpus delicti of what? il think 
Your Honor ought to expand that. 

I ' think Your Honor will cover that point more adequately in your 
own instruction with respect to confessions rather than adopting this 
language. 

i 

THE COURT: Well, I will tell you what I am doing on confession?, 
voluntary statements. The defendant has introduced in evidence certain state- 

r 

ments claimed to have been made by the defendant; that is. Defendant (27'.' 

i 

Muse, while in the custody of the Police Department. 

"Defendant's contention is that whatever statements were made by 

him. Defendant Muse's contention, that is, were not made voluntarily, but 

i 

were the result of certain," and I will have to change this, "certain coercion 
exerted upon him, physical coercion, I believe, exerted upon him which 
Induced him to sign the statement that the matters and things set forth in 

the statement are not true and that the defendant signed the statement 

* 

solely as the result of said physical coercion, and that if said coercion 
had not been exerted upon defendant, he would not have signed the statement. 

"In this respect, you are instructed the jury mist first determine 

what statement was made by the defendant while in the custody of the Police. 

. 

You must next consider with respect to such statement whether it was made 
by the defendant voluntarily and of his own free will and with full knowledge 
of the nature and consequences of it. In determining whether his statement 
or confession is voluntary or not you should consider the relationship of 
the parties, time and circumstance and place where the alleged statement 
or confession took place; whether coercion was exerted; and all other cir- 
cumstances surrounding the signing of the alleged statement or confession, 
including the physical and psychological condition of the defendant at the time*" 

Now, I am going to have to add to that the qualification with (275) 

respect to the b indin g effect of the statement upon Washington as I have 
outlined it. i 


So I think this 7 will be covered by this voluntary statement* (275) 
I had better not give it* 

All right. 

MR. RAFFEL: I think Government's Instructions 1 and 2 go into the quest•* 
of penalty, which the Court was not embracing in its charge. 

MR. HANTMAN: There is not one word of penalty other than— 

THE COURT: Instruction Number 2? 

MR. RAFFEL: Government's Instruction Number 2—.‘.inasmuch as the statute ’ 
here involved sets out the penalty imposed based upon the value of the stolen 
goods received. 

MR. TINNEY: What is the objection to that? 

Man, that is favorable to us. Why do you want to object to that? 

They could find these people guilty of a misdemeanor, and that is in our favor. 

MR. RAFFEL: The Court is charging otherwise, though. 

MR. TINNEY: I don't object to it. This is 2. The Court is charging, as I 
recall, in its own language, that count on this question of value. 

MR. HANTMAN: What is it you object to? 

THE COURT: It just says "punishment by statute." (276) 

MR. HANTMAN: That is done every day by every judge in this court. 

MR. TINNEY: Unless the Court rejects it, I will argue for that instruct:* 

It is in my favor. 

MR. RAFFEL: This is Number 2. 

MR. TINNEY: Yes. 

THE COURT: All right. 

I will give that. I will give Number 2. I will give 1 and 2. I think 
think it protects the defendant. 

MR. RAFFEL: All right, sir. 

MR. HANTMAN: I just want to make one suggestion to Your Honor. In Govern¬ 
ment's Proposed Instruction Number 1, in the next-to-the-last paragraph on the 

last line, "Should then be guilty of larceny", we omitted "of property valued 
at over one hundred dollars". If your Honor would be good encugh to insert "of 
property valued at"? 

THE COURT: Yes. All right. 

MR. HANTMAN: I think otherwise the proposed instruction is in proper form. 

THE COURT: Well, "having a value of";,rather "valued at"—see if you can 

~aave the "over" out. All right. "Having a value of more than" I am going to 
put it. 

MR. HANTMAN: Yes, your Honor. 

THE COURT: All right. Very well* 

MR. RAFFEL: May I make one statement for the record, just for the (277) 
protection of Washington's rights: 

By concurrence on the proposed prayers, I want the record to read that it 
is not a question cf waiving any of Washington's rights in so far as the Fifth 
Count or any of the other counts ere involved. 

THE COURT: That will stand in the record; the counsel's statement will 


represent his position. 


JUDGE'S CHARGE TO THE JURY 


(316) 


THE COURTS Ladles and gentlemen of the Jury: 

The case upon which you are sitting as jurors is the case of the 
United States versus Sylvester N. Muse and Willis C. Washington. 

In these instructions, I shall at times refer to said Sylvjester N. 

i 

Muse and Willis C. Washington as the defendants. 

The indictment of the grand jury charges as follows: 

Charge Number 1: That on or about November 17, 1954, within the 
District of Columbia, Willis C. Washington and Sylvester N. Muse entered 

i 

the building of the American Stores Company, a body corporate, with 
intent to steal property of another. 

The indictment charges in the second count as follows: 

On or about November 17, 1954, within the District of Columbia, 
Willis C. Washington and Sylvester N. Muse stole the property of American 
Stores Company, a body corporate, of the value of about $240, consisting 

of the following: One safe of the value of fifty dollars, and $190 in 
money. 

The Third Count is as follows: 

On or about November 17, 1954, within the District of ColW>ia,(317) 
Willis C. Washington and Sylvester N. Muse maliciously did injure and 

i 

destroy and cause to be injured and destroyed certain movable property, 
that is, a safe of the value of about fifty dollars, the property of 
American Stores Company, a body corporate. 

The Fourth Count, of unauthorized use of a motor vehicle, has been 
withdrawn from your consideration on the granting of a motion by the Court 

dismissing the count against the defendants, and you will not consider Count 4. 

I 

The Fifth- Count is as follows: 

On or about November 17, 1954, within the District of Columbia, 

i 

* - Willis G. Washington, with intent to defraud, received one safe of the 
value of fifty dollars and $190 in money, of the goods and property of 

American Stores Company, a body corporate, all of which property had been 

stolen, well knowing and having cause to believe that said property had 

! 

been stolen* 

Now, you have beared the evidence and the statements and arguments 

i 

of counsel, counsel for the prosecution and counsel for the defendants, and 
it now becomes your duty to determine whether the defendants are guilty or 
not guilty of the offenses with which they are charged. 

Before discussing the charges against the defendants in (318) 

! 

detail, I shall first summarize far you the general principles of law that 

I 

must govern you and guide you in determining the issues in this case. 

It is the function and the duty of the jury to determine the issues 

j 

of fact. It is the duty of the Court to instruct you, ladles and gentlemen 
of the jury, as to the principles and rules of law governing the case. 
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You are bound and obligated to follow the Court's instructions (31w' 
os to the law and to take the law from the Court* On the other hand, you 
are the sole judges of the facts, and you must determine the facts for 
yourselves, solely upon the evidence presented at this trial* 

The fact that a defendant is charged with a crime and has been 
Indicted is not to be taken as any indication of his guilt* 

The sole purpose of an indictment is to bring a defendant before 
the Court* An indictment is merely the machinery and the procedure provided 
by law for placing a defendant on trial* 

You will bear in mind this Instruction as to the character and 
purpose of an indictment in connection with the specific instructions con¬ 
cerning the indictment in this case, which the Court will give you later 
during the course of these instructions. (319) 

When the defendants in this case were arraigned they pleaded 
'Hot Guilty* 1 to each and every count of the indictment* 

Every defendant in a criminal case is presumed to be innocent. 

This presumption of innocence attaches to the defendant throughout the trial* 
Having given you the foregoing instruction as to the general 
principles of law which you are to bear in mind, I shall not instruct you 
as to the particular offenses alleged to be Involved and the specific law 
applicable to said alleged offenses* 

Defendants are charged In the First Count of this indictment with 
the crime of housebreaking.* Housebreaking is defined in Title 22, District 
of Columbia Code, 1951 Edition, Section 1801, as follows: 

"Whoever shall break and enter or enter without breaking, any 

dwelling or any apartment or room with intent- to co mmi t any criminal 

offense shall be punished as the statute provides*" 

. The essential elements of this offense which must be established 

by the Gov e rnment beyond a reasonable doubt are, first, the entry described; 

\ 

second, with the intent to commit a criminal offense* 

You will note that intent is an element of the crime of (320) 

housebreaking* Therefore, intent most be established to your satisfaction 
beyond a reasonable doubt before you can return a verdict of "Guilty of 
said offense of housebreaking* 

On the question of intent, the Court instructs you as follows: 

When you do a thing on purpose, you do that which you intend to do* 
Nov the intention that a person has in doing a certain act or performing a 
certain act is to be gathered by his actions and by his words* 
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Of course, It i a not possible for asa to retd the secrete 


( 390 ) 


of the human mind. And so. In the administration of justice, we must seek the 
intention and gather it from words and actions of the person involved from 

i 

the testimony in the case. 

Now as to the Second Count, the defendants are charged in the 
Second Count of the indictment with the offense of grand larceny. 

Grand larceny is defined in the D. C. Code, Title 22, Section 2201, 
1951 edition thereof, as follows: 

' i 

i 

"Whoever shall feloniously take and carry away anything of value 
of the amount or value of $100 or upward, shall be punished as the law 
provides." 

The words of the statute that I have just read, "feloniously (321) 
take and carry away" mean that the property must have been' taken unlawfully 
from the possession of another with the fraudulent intent to convert the 

i 

i 

same to the use of the person taking the property. 

In this connection you will bear in mind the instruction which has 
been given you on the subject of intent. Included in the grand larceny charge 
ia the leaser charge of petty larceny. 

I 

You are instructed that if the defendant unlawfully took from the 
possession of another with the fraudulent intent to convert to his cwn use 
property or the amount of value of less than $100, then in that event the 
defendant would be guilty of petty larceny. 

Def enf ants are charged in Count 3 of the indictment with the crime 
of destroying movable property. 

Now, the crime of destroying movable property is defined in Title 22, 

| 

Section 403, of the Code of Laws in the District of Columbia, 1951 Edition, 

i 

as follows: 

"Whoever maliciously injures or destroys or attempts to injure 

I 

or destroy by fire or otherwise any movable property not his own, of 
the value of fifty dollars or more, shall be punished as the statute 


provides." 

You will note that the law requires that the destruction 
done maliciously; that is, with malice. 


(322) 


Now, in that connection, it is necessary to consider what is malice. 

I 

! 

The Court will therefore instruct you with respect to malice. 

Malice is a legal term* The law does not use the word "malice? in its 
popular sense. Malice, as the law uses that term, does not necessarily mean a 


malicicua or malevolent purpose or a personal hatred or a hostility (322} 

toward the act performed. 

Malice in the eyes of the lav is a state of mind. If shows a 
heart fatally bent on mischief and unmindful of social duty. 

Malice as the lav knows it may well he defined as the condition 
of mind which prompts a person to perform the act to the injury of another. 
Malice may be inferred or implied from the act committed or it 
may be expressed as an intent to commit an unlawful act, as a state of mind 
known in the law as malice. 

Now, the Court having instructed you as to Counts 1, 2 and 3, now, 
with respect to Count 4, charging unauthorized use of a motor vehicle in the 
indictment, as stated, the Court has directed a verdict of acquittal as to 
that charge, and Count 4 Is not before you for consideration. 

In Count 5 of the indictment, the charge therein contained is made 
only against Defendant Washington and not against Defendant Muse. (323) 

The crime with which the Defendant Washington is charged in 
Count 5 is known as receiving stolen goods. 

Our law provides that any person who shall receive or buy anything 
of value which shall have been stolen, knowing the same to be so stolen with 
intent to defraud the owner thereof shall be punished as the statute provides. 
In other words, the following elements must be proved beyond a 
reasonable doubt in the maimer I shall define reasonable doubt in order to 
justify a verdict of guilty. 

First, it must appear that the goods must have been stolen. 

Second, that the defendant Washington has received or bought the 
stolen goods; and, third, that he. Defendant Washington, knew the goods were 
stolen and that he did these things with intent to defraud the owner thereof. 

Now, the burden of proof is on the Government to prove the de¬ 
fendant's guilt beyond a reasonable doubt. Unless the Government sustains 
this burden and proves beyond a reasonable doubt that the defendants have 
committed every element of the offenses with which they are charged, the 
jury must find them not guilty. 

Proof beyond a reasonable doubt does not mean proof beyond any 
doubt whatsoever. It means proof to a moral certainty and not neces- (324) 
sarily proof to an absolute or mathematical certainty. 

By a reasonable doubt, as its name implies, is meant a doubt based 
on reason, a doubt for which you can give a reason to yourself, and not just 
any whimsical speculation or any capricious conjecture. 
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more 


In other words, proof beyond a reasonable doubt la proof (32* 

which will result in an abiding conviction of the defendant 1 8 guilt on your 
part, such a conviction as you would be willing to act upon in the 
weighty and important matters relating to your own affairs* 

I 

In determining whether the Government has established the charges 
against the defendants beyond a reasonable doubt, you will consider and 
weigh the testimony of all the witnesses who have testified before you and all 
the circumstances concerning which testimony has been introduced* j 

You are the sole judges of the credibility of the witnessed, 'n 
other words, you and you alone are to determine whether to believe any 

I 

•witness and the extent to which any witness should be credited. 

j 

And in reaching a conclusion as to the credibility of any witness, 
and in weighing the testimony of any witness, you may consider the demeanor 
and the behavior of the witness on the stand, the witness 1 manner ofitestify¬ 
ing, whether the witness impresses you as a truth-telling individual, (32f 
whether the witness impresses you as having an accurate memory and recollec- 

i 

tlon, and whether the witness has any interest in the outcome of this case* 

I 

l 

All of these matters, as well as any other factors that appear to 
you as having a bearing on the matter you may consider and weigh in deter- 

i 

mining what witness to believe and the extent to which to credit them. 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not in your judgment have 

I 

possibly been mistaken, you are then at liberty, if you deem it wise to 
do so, to disregard the entire testimony of such witness or any part of the 
testimony of such witness which you may see fit to disregard. 

i 

In this case you have heard the testimony of several police officers. 

I 

You are instructed that in weighing the credibility of these officers as 
well as any other witnesses in this case, you Should consider the interest 
which the witness might have in the result of the case. 

i 

Wherever a witness has a direct interest in the result, there is a 
strong temptation to color, pervert or withheld facts. This rule applies to 

I 

the police officers as well as to any other witnesses in this case. 

i 

The Government has introduced in evidence a certain state- (326) 
ment claimed to have been made by the defendant Muse while in the custody 

I 

I 

of the police. 

Defendant Muse's contention is that whatever statement was made by 

i 

Mm was not made voluntarily but was the result of physical coercion and 
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beatings by police officers, which coercion and beatings induced or (33d) 

forced the defendant to sign the statement; that the matters e nd things set 
forth in the statement are not true; that the defendant signed the statement 
solely as the result of said physical coercion and beatings « nd that if such 
physical coercion and beatings had not been exerted upon Muse wnd such 

beatings had not been a dmini stered to him, he would not have signed the state¬ 
ment. 

In this respect you are instructed as follows: 

The Jury must first determine what statement was made by the de¬ 
fendant while in the custody of the police. The jury must next consider, with 
aspect to such statement, whether it was made by the defendant voluntarily, 
of his own free will and with full knowledge of the nature and consequences 
of it. 

In determining whether a statement or confession is voluntary or not, 
and whether coercion and physical beatings took place, you should consider 
the relations of the parties, the circumstances at the time and place when 
the alleged statement took place and all other circumstances surround- (327) 
ing the signing of the alleged statement or confession, including the physical 
and psychological condition of the Defendant Muse at that time, as you may 
find from the evidence that condition of Defendant Muse to have been at that 
time. 

There is evidence here of former convictions of Defendant Washington. 

Ml. RAFFEL: If the Court please, it was Muse. 

THE COURT: My error. There is evidence here of former conviction of 
Defendant Muse. There was a confession. I will repeat that. There is evidence 
here of former conviction of defendant Muse, who took the stand and testified. 

This evidence oast not be considered by the Jury in connection 
with the question of defendant Muse's guilt or innocence. 

It may be considered by you, ladles and gentlemen, only in connec¬ 
tion with the credibility of Defendant Muse's testimony; that is to say, 
only in connection with the question of the credibility of the Defendant Muse 
as a witness. You should bear this In mind clearly that conviction of the 
defendant Muse of a crime at some previous time is no proof that he is 
guilty of the offense or offenses with which he is charged in this case* 

Defendant Washington did not testify in this case. In that connec¬ 
tion, you are instructed that a defendant is a criminal case under our law 
has the option of whether or not he Should take the witness stand. He (328) 
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haa the privilege of taking the witness stead if he ohooees to do so* (3jr 
He's under no obligation to testify if he chooses not to do po. The lew is 
that the jury must not draw any unfavorable inference against the defendant 
from the fact that he failed to take the witness stand. 

You are not bound to decide in conformity with the testimony of a 

number of witnesses which does not produce conviction in your mind as against 

j 

the declaration of a lesser number which appeals to your mind with more 
convincing force. This rule of law does not mean that you are at liberty to 
disregard the testimony of the greater number of witnesses merely from 


caprice or prejudice or from a desire to favor one side against the bther. 


It does mean that you are not to decide an issue by the simple 
process of counting the number of witnesses who have testified on the opposing 
side. It means that the final test is not in the relative number of witnesses 
but in the relative convincing force of the evidence. 

In criminal cases there are two types of evidence. One type is 

| 

I 

known as direct evidence and another type of evidence is known as circum- 

! 

stantial evidence. By direct evidence is meant evidence of eyewitnesses who 
saw the act perpetrated. In this case there is no eyewitness who claims to 
have seen the defendant commit the crimes with which they are charged, (329) 
as said crimes have been explained to you in these instructions. j 

Consequently, there is no direct evidence in this case tending to 

i 

i 

prove the defendants' guilt. 

The second type of evidence is circumstantial evidence.. The cir¬ 
cumstantial evidence consists of circumstances from which the defendants' 
guilt may be Inferred by the .jury* One cannot say that either of the two 
types of evidence is more reliable or stronger than the other. j 

Circumstances may some times lead to an erroneous inference. On 
the other hand, at times if the circumstantial evidence is sufficiently 

I 

strong, it may be as convincing as direct evidence, because circumstances 
speak for themselves and if they are strong enough they may at times lead to 
a definite conclusion. 

The law permits conviction of a criminal offense on circumstantial 
evidence alone. In order, however, to justify a verdict of guilty c|n the 
basis of circumstantial evidences, the circumstantial evidence must be of such 

degree and of such character as to point to the defendants' guilt and also 

.9 

it must be inconsistent with the defendants' innocence. 


In fact, in order to Justify a verdiot of guilty on the (tS9) 

basis of circumstantial evidence alone, such circumstantial evidence must be 

inc on s is tent with any other theory except the theory of the defendants 1 (330) 
guilt. 

If the circumstantial evidence is consistent with the defendant’s 
guilt but it is also consistent with the defendant’s innocence or in fact 
with any other theory except the theory of the defendants* guilt, then the 
defendant oust be found not guilty. 

If upon consideration of all the evidence, there is any reasonable 
hypothesis or reasonable theory disclosed by the evidence consistent with 
innocence, then the jury must find the accused not guilty. 

At times throughout the trial the Court has been called upon to 
nsa&e rulings on the question as to whether certain offered evidence might 
properly be admitted. You are not to be concerned with the reasons for such 
rulings by the Court and are not to draw any inferences from them. 

Whether evidence offered is admissible is purely a question of law 
for the Court’s determination. 

In admitting evidence to which an objection is made, the Court 
does not determine what weight should be given to such evidence. A ruling by 
the Court permitting testimony to be given or other evidence to be introduced 
is not to be considered by you, the jury, as any indication as to what weight 
Should attach to such testimony or evidence. 

What weight is to be given to evidence is strictly a matter for 
you, the jury, to determine for yourselves. 

Nor does the Court pass upon the credibility of any witness (331) 
who testified. A ruling by the Court permitting a witness to testify or give 
evidence is not to be considered by you, the jury, as any indication as to 
hat the credibility of that witness may or may not be. 

Credibility of a witness is likewise a matter strictly for you, 
the jury, to determine for yourselves. 

On the other hand, as to any offer of evidence that was rejected 
by the Court, you, of course, must not consider that evidence, and as to any 
question to which an objection was sustained, you must not conjecture or 
guess as to what the answer might have been or the reason for the objection 
or the ruling of the Court. 

As I have already instructed you, ladies and gentlemen of the jury, 
you are to determine the facts for yourselves solely upon the evidence presented 
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at the trial* In this connection, yqu art insiruottd that statements g» (931) 

arguments by counsel on both sides—for the Government and for the Defendants-*- 

i 

are not evidence and are not to be taken or considered as evidence* 

Arguments by lawyers are made to assist you in analyzing and apprais¬ 
ing and evaluating the evidence and are to be so considered, and as considered 

I 

only, by you* 

Every case is to be determined without bias, sympathy or prejudice 

for either side and solely upon the evidence or testimony of the (332) 

! 

witnesses under oath and the Court’s instructions as to the law. 

How, in any criminal case the parties or their counsel have the 
.ight to request the Court to give the jury certain additional instructions, 

and in this case, the parties have exercised that right and have requested 

I 

certain instructions to be given in addition to those which the Court has 

i 

given on its own motion* 

These additional instructions state the lav and are to be accepted 
by the jury with the same binding force and effect as though given by the 

I 

Court on its own Initiative and without request by the parties or their 
attorneys* 

i 

Some of the requested Instructions which the Court will give you 
may repeat In different words, but with equal effect, certain instructions 
already given you by the Court* If there is any such repetition in the 
instructions, such repetition is not to be considered by you as giving 
any emphasis or added strength to any instruction given to you* 

The Court will now read to you certain instructions which pave 
been preferred to the Court by counsel for the respective parties arid will 
indicate which parties have preferred it* You will hear them and consider 
them in accordance with the instructions the Court has given you* 

Government's Preferred Instruction Humber 1, which the Court (333) 
will now give you, reads as follows: 

"With respect to the Second Count of the Indictment herein, the 
statute provides: 

'Whoever shall feloniously take and carry away anything of value 
the amount of $100 or upward. Including things savoring of the 

i 

reality. Shall be punished. * 

i 

i 

"'Feloniously take and carry away 1 ,'' as quoted, "means that the 
p rope r ty must have been taken unlawfully from the possession of another with 

i 
i 

j 
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the fraudulent intent to convert the sept to the use of the person (3)9) 

talcing the property. 

"In order to constitute larceny, the taking of the property must 
be accompanied with the intent to steal it. The intent of the taker mist be to 
appropriate the stolen property to use inconsistent with the property rights 
of the person from whom it is taken* 

"If the taking is under a bona fide claim of right, however un¬ 
founded, it is not larceny, because it negatives an intent to steal. In other 
words, if a person honestly thinks that he is entitled to take the property, 
the taking is sot larceny even if he is mistaken in so thinking. 

"Inasmuch as the statute involved concerns the unlawful taking and 
carrying away anything of value of the amount of $100 or upward, if you, 
the members of the jury, find that the Government has proved beyond a 
reasonable doubt each of the elements involved herein as I have out- (334) 
lined them to you, your verdict should then be guilty of larceny of property 
having a value of more than $100. 

"There is also the lesser included offense of petit larceny, the 
elements of which crime are exactly the same as those outlined with respect 
to grand larceny, with the exception that the value of the property involved 
is leas than $100. 

"Thus, members of the jury, if you find that the Government has 
proved each of the elements as I have outlined them to you, beyond a reasonable 
doubt, but you find the value of the property involved to be less than $100, 
your verdict should then be guilty of larceny of property valued at less 
than $100. 

"On the other hand, if you find that the Government has failed to 
prove each of the essential elements as I have outlined them beyond a 
reasonable doubt, with respect to either or both of the defendants, then your 
verdict as to that defendant or defendants should be not guilty." 

The Government's Instruction Number 2 reads as follows: 

"With respect to the Fifth Count, the crime with which the de¬ 
fendant Willis C. Washington is charged is known as receiving stolen goods. 

"Our law provides that any person who shall receive or buy (335) 
anything of value which Shall have been stolen, knowing the same to be ao 
stolen, with intent to defraud the owner thereof, shall be punished as the 
statutes prescribe. 
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"In other words, the following eleoents oust be proved (335) 

beyond a reasonable doubt, in the manner Z have defined 'reasonable doubt, 1 
in order to justify a verdict of guilty; 

"First, it must appear that the goods have been stolen; 

“Second, that the defendant has received or bought the stolen 

goods; and 

"Third, that he knew the goods were stolen, and that he did all 

j 

these things with intent to defraud the owner. 

"Inasmuch as the statute involved herein sets out the penalty to 
be imposed based on the value of the stolen goods received, if you, the 
-vmbers of the jury, find that the Government has proved each of the elements 

Involved beyond a reasonable doubt, you should return one of two verdicts; 

. 

"1. Guilty of receiving stolen goods valued over $100; 

"2. Guilty of receiving stolen goods valued less than $100.j 
"On the other hand, if you find that the Government has failed to 
prove any of the elements I have indicated beyond a reasonable doubt, then 


your verdict as to this count should be not guilty*" 


(336) 


That concludes the Government's tender of instruction with Respect 


to the Fifth Count. 


The Court will now read the preferred instruction or tendered in¬ 
structions which it will give as preferred by the defendant Willie Washington 
or his counsel. 


It reads as follows: 

"The jury is hereby instructed that, while it might convict upon 
the uncorroborated evidence of a codefendant, yet such testimony should be 
weighed by the jury with great caution and deliberation, and herein, where 


codefendant Sylvester Muse takes the stand as a witness, his testimony, as it 


relates to matters concerning himself only, should be considered by the jury 
only as it relates to himself, since the testimony of a co-defendant Should 

i 

not be considered by the jury either for or against the pther co-defendant." 

Now that concludes the reading of proferred instructions tendered 
by counsel for the Government and for Defendant Washington. 

The Court will now go on with its own instructions. 

If in all these instructions, including the instructions tendered by 
the parties and read to you, any rule, direction os idea be stated in varying 
ways, no enphasis thereon is intended by me and none must be inferred (337) 
by you. 
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For that reason you are not to single out any pertain (9?' * 

sentence or any individual point or instruction and ignore the others, but 
you are to consider all the instructions as a whole and to regard each in the 
light of all the others* 

In this case you must decide separately the question of the innocence 
or guilt of each of the two defendants. If you cannot agree upon the innocence 
of both defendants but do agree as to the innocence or guilt of one, or 
either one of them, you must render a verdict as to the one whose innocence 
or guilt you do agree upon, if you do so agree. 

In the trial of this case, there were instances where certain 
evidence was admitted as against one of the defendants but denied admission 
as against the other. 

It may be difficult for you. In considering this case for or against 
any one certain defendant, to disregard completely any evidence that was 
admitted only as to another. That is your plain duty with respect to evidence 
not admitted by the Court as against a certain defendant, and you must try 
conscientiously to so treat such a situation. 

Now, ladies and gentlemen of the Jury, I want you to take (338) 
this matter and oonsider it deliberately in the light of the Instructions 
which I have given you, using the same ordinary common sense and ordinary 
Intelligence which you would have occasion to decide in the course of your 
every day life* 

The Court has read and explained to you the offenses with which the 
defendants are charged. They consist of four counts. One of the counts, as 
has already been explained, has been withdrawn. 

And it is your duty to consider each count and to return a verdict 
an each count as to each defendant. 

As I have already stated, the defendants Jointly are charged with 
three separate offenses, each offense being set forth in a separate (339) 
count. These charges are set forth is Counts 1, 2, and 3 of the indictment, 
while Willis C. Washington is charged separately with a fourth offense, which 
charge Is set forth in Count 5 of the indictment. 

You are to return a verdict on each of the following four counts: 

The First Count is housebreaking, the charge being that the de¬ 
fendant Willis C. Washington and Defendant Sylvester Hise entered a 
building of American Stores with intent to steal p r ope r ty of another. 




8 count, the First Count, your verdiot shall bs 

k 

either "Guilty" or "Not Guilty" as to each defendant. 
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The Second Count is grand larceny. That is, that the defendants 
Washington and Muse stole the property of American Stores Company. I 

As to the Second Count, your verdict shall be either "Guijrty" or 
"Not Guilty" as to each defendant. If you find a defendant guilty abd find 
that the value of the property stolen is less than one hundred dollars, then 
you will find that defendant guilty of petty larceny. 

The Third Count is destroying movable property, the charge being 
that the defendants Washington and Muse destroyed certain property; that is 
to say, the safe of the American Stores Company. 

As to this count, the Third Count, you are to return a verdict (340) 
as to each defendant. Your verdict as to each defendant may be "Guilty" or 
"Not Guilty". If you find either of the defendants guilty, you are fto state 

I 

in your verdict as to that defendant the value of the safe, whether the value 
of the safe involved is less than fifty dollars or more than fifty dollars. 

The Fourth Count, unauthorized use of a motor vehicle, as had 
already been explained, has been withdrawn. 

The Fifth Count, is that the defendant Willis C. Washington re- 

i 

i *•/’’ 

ceived a safe and money of American Stores Company which had been stolen 
and which he knew had been stolen. You will note that this charge contains a 
charge against Defendant Washington only; not against Defendant Muse. 

As to this count your verdict shall be either "Guilty" orj "Not 
Guilty" as to Defendant Washington, the only defendant charged in tjhat count. 

If your verdict is "Guilty", you are to find, and you will find and 


state in your verdict, whether the value of the property and the money received 
by Defendant Washington is less than one hundred dollars or more than one 
hundred dollars. 

And, as you of course know, your verdict as to each defendant must 
be by unanimous vote. 

Now, before commencing your deliberations, you will choose (341) 

one of your number as foreman. When you shall have arrived at a verdict, 

| 

notify the Marshal, at which time you will be escorted back to the court roam 
to return your verdict* 

If you will please remain in your seats for a moment to 

counsel on both sides an opportunity to, if they so desire, approach the 
bench— 

(Bench Conference:) 



99 






MR* BAFFELx If the Court please, during the oourte of the trial, (34 
the Court had admitted one statement of Muse as to both defendants* It was at 
the close of the evidence that the Court then admitted that statement only as 
to Muse e:*cept save for that one sentence contained therein* 

Although I referred to it in my argument, I don*t believe the jury 
is aware of that particular fact, in connection with the Court’s charge, in 
which it admitted it* 

As far as the jury is concerned, the Court had had it previously 
admitted as to both* I would appreciate it if the Court would remind the 
jury of that* 

THE COURT: All right* Anything else? 

MR. RAFFEL: No. 

MR. EANTMAN: As I understand, your Honor will advise the jury that the 
statement of Muse in so far as it is corroborated, is admissible against 
Washington; only that portion thereof? (342 

THE COURT: I am going to advise them that the written statement of the 
defendant Muse, admitted into evidence as to defendant Muse, Is admitted in 
its entirety as to Defendant Muse as far as it affects Defendant Muse, con¬ 
sistent with the instructions the Court has given, but that the statement 
of Defendant Muse is admitted as to Defendant Washington only so far as that 
part of the statement is concerned in which the Defendant Muse stated that 
he hnd Washington broke into the safe in the Defendant Muse’s room and ex¬ 
tracted the money and divided the money. 

MR. HANTMAN: Very well. 

THE COURT: All right. 

MR. HANTMAN: Now, I have one requested instruction, your Honor, which I 
think your Honor has failed to give. 

In my statement to the jury. Your Honor, I put forth the proposi¬ 
tion that I thought, with respect to the defendant Willis C. Washington, the 
verdict of "Guilty” on the Second and Fifth Counts would be inconsistent* I 
still think that is so, and I think Your Honor should so instruct the jury* 

In other words, this jury can find the Defendant Willis C* Washington 
also guilty of the larceny of the property involved, or they may find him to 
be guilty of receiving the stolen property but I don’t think a proper (343) 
verdict would be had if they were to find, him guilty of both the Second and 
Fifth Counts* 
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THE COURT: One is larceny and the other is receiving stolen goods* (349) 

MR* HANTMAN: Yes, sir. 

THE COURT: I believe that is right. 

MR. HANTMAN: That is all I have. 

I 

MR. RAFFEL; I, of course, have my statements in the record previously 
as to that. 

THE COURT: Your contention is they are not inconsistent? 

MR. RAFFEL: No. I am stating that the Government ought to proceed on 
them both. 

THE COURT: Yes. All right. 

j 

(Open Court:) 

, j 

THE COURT: Nov, ladies and gentlemen of the Jury, there are two addi¬ 
tional instructions which the Court will now give you over and above those 
instructions already given you and these additional instructions will be 
considered by you with the same force and effect as you will consider the 
instructions already given to you. 

■ 

With respect to the written statement, or confession, alleged 
confession, introduced in evidence and signed by Defendant Muse, you are 
instructed that the said statement was received in evidence and is in (344) 
evidence for the Jury's consideration for all purposes and entirely as an 

I 

i 

exhibit so far as concerns Defendant Muse, but that said statement,! or con- 

! 

fession, which is identified as Government's Exhibit Number 4, is received 
as to Defendant Washington only as to that portion of the statement in which 
it is stated that the safe was taken to the room of Defendant Muse at 1337 
Harvard Street and opened up at that place by both Defendant Muse arid Defendant 
Washington, and that the money contained therein, that is, in* said safe, was 
divided between the said two defendants. 

In other words, the statement is to be received in evidence in its 
entirety and as to all its contents as to Defendant Muse, but is received in 
evidence only as to that portion of its contents which contains the statement 
that the safe was taken to 1337 Harvard Street, broken into and the money 
divided by the defendants as to Defendant Washington. 

Nov, in addition, ladies and gentlemen of the Jury, your attention 

is called to the fact that the Second Count of the indictment charges the 

defendants Jointly with larceny of property, namely, a safe alleged to be of 

the value of fifty dollars, and allegedly $190 dollars in money. That charges 
the defendants with larceny. 
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Yen have been Instructed on that afccrge by the Ooort* the (JjUU-VJ) 

Fifth Count of the indictment charges'the Defendant Washi-igton solely 07 
alone with the offense of receiving stolen goods. 

Now, the charge of larceny and the charge of receiving stolen goods 
are conflicting or contradictory charges. They are inconsistent. One cannot 
be guilty of both at the same time. 

So that as to Defendant Washington, if you find the Defendant 
Washington guilty of the offense charged in Count Number 2, namely, larceny, 
you cannot find him guilty at the same time of the offense charged in Count 
Number 5, namely, the charge of receiving stolen goods. 

Conversely, if you find the Defendant Washington guilty of the 
charge contained in Count Number 5, namely, receiving stolen goods, you cannot 
at the same time consistently or for any purpose, you cannot find him at the 
same time guilty of the charge contained in Count Number 2, namely, larceny 
of goods. 

If you find the Defendant Washington "Not Guilty" of Count Number 2, 
and Count Number 5, both of them, you will simply so state in your verdict. 

You will now retire, ladies and gentlemen of the jury, and de¬ 
liberate on this case. 

(Whereupon, at 3:15 p. m., the jury retired to deliberate ortbeir 

verdict.) 

(Whereupon, at 4:25 p. m., the following proceedings were (346) 

at the bench:) 

THE COURT: The Court has received this communication. It ia not 
signed, but reads as follows: 

"1. Did Hammermeister see Muse sign his statement? 

"2. Before which witness did Washington state that his only part 
in the crime was to respond to a phone call by Muse to help open the safe?" 

Now, I don’t believe we would have any difficulty about the latter, 
because that was Detective Meissner. I don't believe there is any question 
about that. My notes would indicate that. 

With respect to the first question, I would have to submit to the 
counsel whether they can agree on an answer to that. Did Hanmermeister see 
Muse sign his statement? 

Ml* HANTMAN: As a matter of fact, your Honor, I think it is in the record, 
and your Honor may well have put it down. Your Honor, in Hamrnermeister's 
testimony. 


THE COURT: Here we are. I (M) 

: ; 

All right. Let’s see. 

i 

(Off the record.) 

THE COURT: Mr. Hantaan? 

I®. HANTMAN: I think if Tour Honor goes back to Hamnermeister 1 s (347) 

-‘vestimony, which is what the question is directed to, it will show -that he 
was present when he signed it, because he was asked to identify it. 

MR. RAFFEL: Yes, he did. 

THE COURT: "The witness saw Muse sign it and the witness signed it." 

Is that agreeable to everybody? 

MR. TINNEY: Yes. It is agreeable to me. 

MR. RAFFEL: Yes. 

MR* EASTMAN: I want to make one suggestion to Your Honor. I have no 
objection if Your Honor wishes to tell this jury that they are the sole judges 
of the facts and it is their recollection that controls. I have no objection, 
further, if Your Honor wants to tell them what we have just learned, if 
there is no objection by counsel. 

THE COURT: If you are all agreed that the Court may answer Number 1 
"Yes"—in other words, "Did Hammermeister see Muse sign the statement", we 
will answer that "Yes". 

Ml. TINNEY: Yes. 

Ml. HANTMAN: May we have an expression from counsel for the Defendant 
Washington? 


MR. RAFFEL: Yes. 

Ml. HANTMAN: All right. 

THE COURT: I am writing the words "Yes 


• Judge"; and, "Befc 


which witness did Washington state that his only part in the crime ! (343) 

was to respond to a phone call by Muse to help open the safe"—"That was 
Detective Meissner." 

Is that correct? Is that agreeable to everybody? 

Ml. RAFFEL: Yes. 

MR. TINNEY: That is agreeable to me. 

Ml. HANTMAN: Yes, sir. 

j 

THE COURT: AH right—Meissner. 

I agree with counsel for the Government that the more conservative 
thing to do is to tell them that they are the judges of the facts and I trust 
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that this doesn't open up a barrage of question# and have them ask (34g) 

the Court to go over all the testimony* 

MR. HANTMAN; I think. Inasmuch as counsel for both defendants have con¬ 
curred in the answer to be given by Your Honor, that it will be adequate* 

THE COURT: I think I shall write that "You are the judges of the testixc 
You will have to recall the testimony as best you can"—"You are the judges 
of the facts and you must recall the testimony, all the testimony as best 
you can* The Court cannot answer questions indefinitely as to the contents 
of the record*" Is that agreeable to everybody? 

MR* HANTMAN: I think you have already told them that, and this (349) 
may prevent the jury from asking Your Honor some point of law which they may 
have in mind* I think you would do better if you just give it to them in 
this fashion. I think if any more come out on factual questions. Your Honor 
would be within your rights to do it at that time. 

THE COURT: There are two ways to look at it. This might encourage them 
to ask more factual questions. All right, we will try it this way. 

THE COURT: Of course, we have got another inquiry, but is regarding the 
same situation, and I have taken the occasion of looking up the notes, and 
the inquiry is as follows — you know what the previous inquiry was: 

"The answer that the Court gave to Number 2 was Detective Meissner, 
but the question was before which witness says" — it seems to have been a 
"witness says," but the suffix is a little bit mussed up there, but it called 
for "which witness says." Now they say in Number 3, a new one coming in: 

"Did not Hammermeister testify to having heard Washington's state¬ 
ment in *2' above?" 

Well now, ay notes read as follows, and this is under the testimony 
of Carl Henry Hammermeister: 

"Washington told the witness he did not break into the store but 
helped Muse open the safe and divided the- money." 

So the answer to that also would be "Yes," if you are relying (350) 
on the Court*8 notes. 

Is that agreeable? 

MR. HANTMAN: I am perfectly willing to rely on the Court's notes. Is 


that agreeable? 

THE COURT: It goes on to say: 
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"Six jurors seem to believe so," vhioh means six jurors j (900) 

believe Hammermeister testified to so and so* 

If you give permission to do that, I shall do so. 

MR. RAFFEL: Yes, I will have to be consistent, if the Court plejase. 

MR. HANTMAN: I think we should have an expression from counsel on the 
record whether they are agreeable to that. 

MR. TINNEY: I have no objection. I agree. 

MR. RAFFEL: I stated I am being consistent with my previous stand. 

MR. HANTMAN: Your Honor, I might make a suggestion. I think any further 

inquiries they might make with respect to the facts in this case, they 

! 

should be advised that they are the sole judges of the facts. 

THE COURT: It is perfectly all right to do it. This is regarding the 
same inquiry. 

Now, I am answering "Yes" and then stating, "Ladies and j (351) 
gentlemen of the jury, you have heard all the testimony. You must reach 
your determination on the basis of your own recollection of the tesiimouy." 

Is that agreeable? 

MR. TINNEY: Yes, sir. 

MR. RAFFEL: Yes, sir. 

MR. HANTMAN: Yes, sir. 

(Whereupon, at 4:55 p. m., the bench conference was concluded, 
and at 5:10 p. m. the jury returned to the court room, resumed 
their seats in the jury box, and the trial resumed, as follows, in 
open court:) 

! 

THE COURT: Will the foreman please rise? 

The Court, not having heard from the jury to the effect that the jury 

I 

has arrived at a verdict, quite naturally, and justifiably, it feeljs and 
assumes that the jury has cot arrived at a verdict. Is that correctj? 

THE FOREMAN: That is correct. Your Honor. 

i 

THE COURT: The Court is not going to ask how the jury stands. But the 
Court does not feel justified in requiring the jury to remain any longer in 
deliberation this evening. It is now well past five o’clock, and the Court 
is going to dismiss the jury for the evening and allow you to go to your 
homes and trust that you will get a good night’s rest, and come back (352) 

I 

refreshed, and attack your duties again tomorrow morning and conclude them 

within a reasonable period of time. 

You may be seated. 
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So, the Jury is going to be allowed to go to their respective (3*2) 
homes as soon as the Court finishes its admonition* 

You all lenov what the admonition is* It is important* You have h g-.v ' 
all the testimony* You have heard all the arg u me n t* Everything is in your 
consciousness now* You will have it all before you to use as a basis for 
your determination* 

Consequently, the Court will again admonish you, although it may 
seem unnecessary to so have to do* It is extremely important, because in 
each case the rights of all parties must be protected* That is the duty of 
the Court* It is the duty of the jury* Therefore do not talk about the case 
among yourselves or with anyone else or permit anyone to talk with you about 
the case while you are out of the Jury box* 

Try the case strictly in accordance with your oath as Jurors* 

Return your verdict based solely on the evidence adduced in Court, upon the 
witnesses' testimony under oath and the evidence in the case, and the In¬ 
structions as to the lav given you by the Court. 

Do not permit yourselves to be influenced by anything you (353' 
see, hear or read, or observe about this case bearing upon the case* 

Try the case in that manner* Be back in the morning to resume your 
deliberations* 


The Court will now adjourn for the night, 

(Whereupon, at 5:15 p*m*, the trial recessed, to resume Wednesday, 
July 27, 1955, at 10 a.m.) 


IN THE UNITED STATES DISTRICT COURT (354) 

FCR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


-X 


v. 

WILLIS C. WASHINGTON 
and 

SYLVESTER N. MDSE, 

Defendants* 


CRIMINAL ACTION NO* 23-55 
Washington, D. C*, 
Wednesday, July 27, 1955* 


Trial in the above-entitled cause resumed at 10 a* m*, before 
HONORABLE CHARLES F* McLAUGHLIN, United States District Judge, and a Jury* 
APPEARANCES: 

For the Government: AIFHED HANTMAN, and Edward P* Troxell, Esqs., 
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Verdict 356 (355) 

Jury Polled 369 

PROCEEDINGS (35' * 

(Whereupon, at 10 a* m., the Jury resumed their deliberations, and 

returned to the court room at 3:05 p. nu, resumed their seats in the 

i 

jury box, the trial resuming as follows:) 

THE CLERK: Mr* Foreman, has the jury agreed upon a verdict? 

TOE FOREMAN: We have* 

THE CLERK: What say you as to the Defendant Willis C. Washington on 
the First Count of the indictment? 

i 

i 

THE FOREMAN: Guilty* 

THE CIERK: On the Second Count of the indictment? 

THE FOREMAN: Guilty. 

THE CLERK: Ob the Third Count of the indictment? 

THE FOREMAN: Guilty* j 

THE CLERK: On the Fifth Count of the indictment? 


THE FOREMAN: That is inconsistent with those three* 

THE CIERK: I am sorry* I didn't hear you on that* 

THE FOREMAN: The finding of a decision on that one would be 


i 

inconsistent. 


THE CLERK: What say you as to the Defendant Sylvester M* Hose an (357) 
the First Count of the Indictment? ^ 

THE FOREMAN: Guilty. ^ 

THE CIERK: On‘■.the second Count of the indictment? 

THE FOREMAN: Guilty* 

i 

THE CLERK: On the Third Count of the indictment? 

THE FOREMAN: Guilty. 

THE CLERK: Members of the JUry, your foremen says you find the Defendant 

■ 

Willis C* Washington Guilty on Counts 1, 2 and 3 of the indictment and that 
you find the Defendant Sylvester N* Muse guilty on Counts 1, 2 ana 3 of the 
Indictment; and that is your verdict, so say you, each and all? 

(Jury answers affirmatively.) j 

MR* RAFFEL: If the Court please, in connection with Count 5,j I gather 

i 

that the jury, therefore, has found— 
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MR* HANTMAN: May v» approach tha bcnob on that? 
THE COURT? You nay. 


(357) 


(Bench Conferences) 

MU RAFF2L: On Count 5, then, I gather that the jury has found a verc' 
of not guilty, even though they haven't said so. In so far as Willis Wash¬ 
ington is concerned, 

THS COURT: There has been no verdict of "Guilty" on Count 5, and (358) 

the Court could only hold that there is no verdict of "Guilty" because, 
as pointed out, they are inconsistent. 

The same property is involved. You can't steal property and receive 
stolen property at the same time. They have been found guilty of stealing 
the property and the Court would say it is tantamount to a verdict of not 
guilty as to Count Number 5, 

MR, RAFFEL: May it be so entered in the record, then, insofar as Count 5 
is concerned, as a finding of "Not Guilty", 

Ml, HANTMAN: I don't think Your Honor can do that, if I might make a 
representation, I think the verdict has to stand just as the jury returned it, 

THE COURT: There is no verdict. The Court would say that there is no 
verdict of guilty on Count 5, and it has been announced that it would be 
inconsistent to find him guilty on Count 5, in view of the verdict that the 
jury has returned. Consequently, the jury's verdict will stand as it now 
stands: Guilty on Counts 1, 2 and 3, and no verdict on Count 5, because a 
verdict on Count 5 would, be inconsistent with the verdict on Counts 1, 2 and 3, 

Ml, HANTMAN: I might make this suggestion to Your Honor, so that (399) 
we have a determinative position with respect to Count 5: I see no objection 
to Your Honor's asking the jury to retire to make a finding whether or not 
the defendant Washington is guilty or not guilty as to Count 5, I will assume 
they will come back "Not Guilty" but I think it Should be stated from the 
jury as to what their finding actually is with respect to the Fifth Count, 
as to Defendant Willis C, Washington, 

THE COURT: Mr, Tinmey? 

Ml, TINMEY: As far as that is concerned, the Court by its own motion, 

after a verdict, may enter a judgment of acquittal, the motion having been 
offered and made, 

THE COURT: There isn't anything to supp ort a verdict of guilty, I don't 
see your point in sending the jury out. It's either no verdict or a verdict 
of "Not Guilty*" 
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I think it would bo snob more desirable to have tbo out deter* (999) 
mined by a verdict and the Court Is prepared to enter a verdict of dismissal, 
the Court will enter a verdict of dismissal as to Count Number 5. 

That disposes of Count Number 5. 

MR. RAFFEL: Then the jury—two additional things—one, polling the jury; 
and two, the determination from the jury as to value, which was inherent in 

i 

the Court*s charge. 

THE COURT; That is correct. 

THE CLERK: Here are some of the instructions which the Government (360) 
has requested. 

MR. HANTMAN: Which Tour Honor gave. Instruction Number 1 related to the 

i 

Second Count, on which a verdict of "Guilty” was returned. 

| 

THE COURT: Yes. But this doesn't tell them that, 
m. HANTMAN: This does tell them that. Your Honor— 

THE COURT: Well, in the Third Count they were to make a determination 

| 

as to the value of the safe. 

' 

Yes. In the Fifty Count was the question as to whether if their 
verdict was "Guilty", to find if the value of the safe and the money received 
by the Defendant Washington was less than a hundred dollars. It is the Fifth 
Count. It doesn't apply. 

MR. HANTMAN: But it applies to the Second Count, if the Court please, and 

i 

the Third Count. I 

i 

THE COURT: The Second Count and the third one. 

MR. HANTMAN: The count, as I recall it, was a hundred dollars. 

THE COURT: Where is the jacket? 

THE CIZRK: Here is the indictment, sir. 

THE COURT: They are jointly charged in that. 

MR. HANTMAN: Yes, Your Honor. But they are still required, under (361) 
Your Honor's instructions, to show that the larceny of the property is of a 
value over or less than a hundred dollars. 

THE COURT: That is the Third Count. 

MR. HANTMAN: The Third Count was destroying movable property, was It not? 

■ 

MR. RAFFEL: It also involved the value, and also the Second. 

MR. HANTMAN: Your Honor gave this instruction to the jury with respect to 

I 

the Second Count, asking them to make a finding, down below, with respect to 
the value. 
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As Your Hanoi’ reads tbs grind laroauy atatute, it involves (361 > 
the taking of property valued at over a hundred dollars 9 

THE COURT: But there was no dispute that the money was at least $190. 

MR. HANTT1AN: Which they split between them, apparently, according to 
the evidence. 

THE COURT: They both took part in it. The Court instructed them on the 
Second Count— 

MR. HANTMAN: May I ask how Your Honor proposes to sentence these de¬ 
fendants, if Your Honor does do the sentencing — I assume you will -- on the 
Second Count? 

In other words, how is Your Honor going to knew whether to (362' 
sentence these defendants for grand larceny or for petit larceny? 

THE COURT: There is more than this an the Second Count, I believe, is 
there not? 

Well, I can instruct them this way in the second count, that the de¬ 
fendants, naming them, stole the property of American Stores. As to this 
count, the second count, the Verdict shall be either guilty or not guilty 
as to each defendant. If you find a defendant guilty but find that the value 
of the property stolen is less than $100, you will find that defendant 
guilty of petit larceny. 

I have given this instruction, and it is all done, and it is all 
favorable to the defendant, md it was preferred by the Government. So I 
think it is past the point of considering whether, in view of the fact that 
they are both jointly guilty of taking this property, they are both guilty 
of grand larceny, inasmuch as the money, which has a value in and of itself, 
is totally of the amount over $100, namely, $190. But we have taken this 
course now, and I will adhere to it. 

I think there is a very serious question as to whether or (363 
not there is any petty larceny involved on the part of these people on 
Count Number 2, in view of the fact that they, together, took property of 
the value of $190 in money and whatever the safe was valued at, which would 
make the total amount taken more than one hundred dollars if they both took it. 

I don't know whether it is in this jurisdiction, but there is an 
authority that if they both took the money and the amount taken was more than 
one hundred dollars, they are both guilty of grand larceny. But I have taken 
this position now and I will adhere to it. It is all for the benefit of the 
defendant. 
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MR* HANZMANl Z am perfectly willing to abide by Tft>ur Konor't Judg- (343) 

ioent in respect to the matter, 

THE COURT: I can't turn back new* I think we ought to have them make ? 
determination of the amount, and I will apply the situation an the jSccond 
Count. 

They were charged with taking $190 in money and $50, the lvalue of 
the safe. V/e have instructed them on that if it is less than one hundred 
dollars. 

Now if they are asking us whether this applies to each person, I 

i 

think in view of what I have instructed, I will probably have to tell them 
it does; otherwise, the instruction would have no meaning at all. If it 

didn't apply to each person, there would have been no point in giving (364) 

* 

it to them. But that is the theory upon which it has been presented, and I 
think that is the thing which I will follow. 

I am going to tell them to return and make a determination. The 
difficulty about it is this. I was about to say I was going to ask them to 
make a determination of whether the property in Count 2 had a value of over 
one hundred dollars and whether the property in Count 3 has a value of more 
or less than fifty dollars. 

Now if they come back in Count 2 with a determination, which they 
are bound to make, that the property had a value of more than a hundred 
dollars, then it would leave the case in such a situation that you wouldn't 
be able to determine from that, in and of itself, whether each person was 
guilty of larceny of an amount exceeding a hundred dollars. 

There is no question but that the property taken in Count 2 by 
both of them amounts to more than a hundred dollars. So if you stop to look 
back at it, — we probably should have done it more carefully at the time — 
that is, the question about the giving of this instruction tendered by the 
Government, — and I will read this instruction tendered by the Government 
on Count 2: 

"Inasmuch as the statute involved concerns the unlawful taking 
and carrying away of anything of value of the amount of a hundred (36^ 
dollars or upward, if you, the members of the jury, find the Government 
has proved beyonds reasonable doubt each of the elements involved herein 
as I have outlined them to you, your verdict should then be guilty of 
larceny of property having a value of more than a hundred dollars,” 
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of thsm have to (36?) 


Bat it doesn't divide it tad «ay "each one 

get a hundred dollars*" You are Just asking them to make a determination of 
the value of the property. We know they had the value of at least $190. 

MR. HANTMAN: I see what Your Honor is driving at, but if this jury finds 
the property taken in the Second Count was valued at more than one hundred 
dollars, if, as they obviously must, find them guilty of the offense at all, 
then Your Honor can consider both of these defendants as having committed the 
crime of grand larceny. 

THE CCCRT: Then there is no point in giving this instruction, if they 


can find them both guilty if the property was worth more than a hundred dollars, 
because it was worth more than a hundred dollars. 

It is $190 in money. That is the lowest amount. 

HR. HANTMAN: The only reason the instruction was given, as I understand 
it, was because these defendants claim they divided the money and there was 
some question as to the value, if any, attributed to the safe. (366) 

THE COQRT: That is right. 

Well, we will meet that question when we come to it on the question 
of whether they Should have a verdict of "Guilty of Grand Larceny" or "Petit 
Larceny." 

MEt. HANTMAN: Your Honor, if they find the value of the property taken in 
the Second Count was less than one hundred dollars, their verdict Should be 
one of petit larceny. 

THE COQRT: I think I am going to ask them to go back and make a deter¬ 
mination as to the value. They found the defendants guilty on the Second Count. 
Now I will ask them to go back and make a determination of the value of the 
property which each defendant took in the Second Count* That is the only way 
you could do it; otherwise, there would be no point — 

Ml. HANTMAN: I would like to explain to Your Honor that In Your Honor's 
instruction, which the Reporter just read. Your Honor instructed the Jury 
that if they find that a defendant has not taken property valued at over a 
hundred dollars, they would return a verdict as to that defendant of petit 
larceny. 

Not having done so, I submit to the Court that Your Honor oould 
- construe the verdict of the jury as one involving the taking of property 
valued at over a hundred dollars; hence, the crime of grand larceny (367) 
having been made out as to both of these defendants, because the p r esumption 
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mast be that the jury understood Your Honor's instigations end they (Iff) 

did not gee fit to return a verdict Of petty laroepy 99 to eitfcgp def^Lantf 

THE COURT: Of course, that la an includa b le offense* 

I 

MU. TINNEY: I agree with you. That Is a general verdict of "Guilty* 1 on 
that co u nt, :yotrp Honor. 

THE COURT: I think so. X don't think I will send them back on that. 

MU RAFFEL: May my objection be noted, for the record? 

_ i 

THE COURT: Tour objection may be noted; yes. 

However, they will have to make a determination on the Third Court 
as to whether this safe was worth more or less than fifty dollars. 

Ml right. That is all. 

(Open Court:) 

THE COURT: Ladies and gentlemen of the jury, the Court appreciates the 
patience of the jury and your long deliberation. However, the jury has 
failed to make one determination which the Court instructed the jury to 
make. The Court appreciates that it Is difficult for the jury In long 
Instructions of this kind, and these various counts, to have all these (368) 
instructions in mind* But in the Third Count, the Court will read again the 
instruction which the Court gave to the jury. It read as follows: 

"The Third Count is. Destroying of movable p rope r ty 1 —that is, 

that the defendants Willis C. Washington and Sylvester N. Muse 

destroyed certain property; that is, the safe of the American Stores 

j 

Company. 

"Tour verdict as to each defendant may be 'Guilty' at 'Not Guilty.' 

If you find either of the defendants guilty, you are to find and state 

in your verdict as to that defendant whether the value of the safe 

involved is less than fifty dollars or more than fifty dollars." 

I 

That may have been done, but it has not been reported by your 
fore m an. Mr. Foreman, was a determination made by the jury on Count ItaSber 3 


as to whether the safe had a value of more than fifty dollars at less than 

‘ ■ i 

fifty dollars? 

/ 

THE FOREMAN: No, sir; that particular point was not cleared up. 

THE COURT: Then the Court will be required to request the jury to 

! * 

return to the jury room and make a finding and determination and return 
with your verdict e determination as to whether the safe involved in Count 3, 

the destroying of movable p r oper t y , whether the safe involved In Count (369) 
3 has a value of more than fifty dollars or less than Fifty dollars. 
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So, you will return at this tint end mks that determination, (319) 

and bring back your verdict on that one point* 

(Whereupon, at 3:35 p. su, the Jury left the court room and 
proceeded to further deliberate of their verdict, and, returning to 
the court room at 3:43 p* m*, and having resumed their seats in the 
jury box, the trial resumed, as follows:) 

THE CLERK: Mr. Foreman, how do you find as to the value of the safe in 
Count 3 of the indictment? 

THE FOREMAN: Ve find that the safe was worth less than fifty dollars* 

THE CLERK: Members of the jury, your foreman says that you find the 
safe was worth less than fifty dollars* 

MR. RAFFEL: May the jury be polled, if the Court please? 

THE COURT: The Clerk will poll the Jury. ■ 

THE CIERK: Members of the Jury, please answer as your names are called, 

i 

and state your individual verdict. 

Lloyd Jones, what say you as to the defendant Willis C. (370) 

Washington on the First Count of the indictment? 

JUROR JONES: Guilty. 

THE CLERK: On the Second Count of the indictment? 

JUROR JONES: Guilty* 

THE CIERK: On the Third Count of the Indictment? 

JUROR JONES: Guilty* 

THE CLERK: What say you as to the value of the property in Count 3 of 
the Indictment? 

JUROR JONES: Less titan fifty dollars* 

THE CIERK: Walter E* Kerns—I am sorry—Lloyd Jones, what say you as to 
the Defendant Sylvester N. Muse on the First Count of the indictment? 

JUROR JONES: Guilty. 

THE CIERK: On the Second Count of the indictment? 

JUROR JONES: Guilty 

THE CIERK: On the Third Count of the indictment? 

JUROR JONES: Guilty. 

THE CIERK: And as to the value of the property? 

JURCR JONES: The value of the safe? 

TBS CIERK: The value of the safe* 

JUROR JONES: Less than fifty dollars* 




THE CLERK! Walter I. Kini, vhat t«y 90 a M t© the Defendant j (3?'' 

’•j • 

Willis C. Washington on the First Const of the indictment? 

JUROR KERNS: Guilty. 

THE CIZRK: On the Second Count of the indictment? 

JUROR KERNS: Guilty. 

_ _ • j' 

THE CLERK: On the Third Count of the indictment? 

JUROR KERNS: Guilty. 

THE CLERK: As to the value of the safe? 

JUROR KERNS: Less than fifty dollars. 

THE CLERK: Vhat say you as to the defendant Sylvester N. Muse on the 
First Count of the indictment? 

JUROR KERNS: Guilty. 

THE CLERK: On the Second Count of the indictment? 

JUROR KERNS: Guilty. 

THE CLERK: On the Third Count of the indictment? 

JUROR KERNS: Guilty. | 

THE CLERK: Aa to the value of the safe? 

JUROR KERNS: Less than fifty. 

THE CLERK: Cecil H. McLendon, vhat say you as to the defendant Villis C« 
Washington on the First Count of the indictment? (372) 

JUROR MC LENDON: Guilty. ' | 

THE CLERK: On the Second Count of the indictment? 

| 

JUROR MC LENDON: Guilty 

THE CLERK: On the Third Count of the Indictment? 

JUROR MC LENDON: Guilty. 

THE CLERK: Aa to the value of the safe? 

1 

JUROR MC LENDON: Less than fifty dollars. 

1 

THE CLERK: Vhat say you as to defendant Sylvester M. Muse on the First 

I 

Count of the indictment? 

JUROR MC LENDON: Guilty. 

THE CLERK: On the Second Count of the indictment? 

JUROR MC LENDON: Guilty. 

THE CLERK: On the Third Count of the indictment? 

JUROR MC LENDON: Guilty. 

THE CLERK: As to the value of the safe? 

JUROR MC LENDON: Less than fifty dollars. 
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IBS CIERK: Lawrence McQueen, vhit say you as to the dtfndurt (372) 

Willis C. Washington on the First Coast of the indictment? 

JUROR MD QUEEN: Guilty* 

THE CLERK: On the Second Count of the indictment? 

JUROR MC QUEEN: Guilty. (373) 

THE CLERK: On the Third Count of the indictment. 

JUROR MC QUEEN: Guilty. 

THE CLERK: As to the value of the safe. 

JUROR MC QUEEN: Less than fifty dollars. 

THE COURT: What say you as to the defendant Sylvester N« Muse on the 
First Count of the indictment? 

JUROR MC QUEEN: Guilty. 

THE CIERK: On the Second Count of the Indictment. 

JUROR MC QUEEN: Guilty. ^ 

THE CIERK: On the Third Count of the indictment? 

JUROR MC QUEEN: Guilty. 

THE CLERK: The value of the safe. 

JUROR MC QUEEN: Less than fifty dollars. 

THE CLERK: Patrick E. Mulready, what way you aa to the defendant Willis C. 
Washington on the First Count of the indictment? 

JUROR MULREADY: Guilty. 

, THE CLERK: On the Second Count of the indictment? 

JUROR MDIREADY: Guilty. 

THE CIERK: On the Third Count of the indictment. 

JUROR MULREADY: Guilty. (374) 

THE CIERK: As to the value of the safe. 

JUROR MULREADY: Leas than fifty dollars. 

THE CIERK: What say you as to the defendant Sylvester N. Muse on the 
First Count of the indictment? / 

JUROR MDIREADY: Guilty. 

THE CIERK: On the Second Count of the indictment? 

JUROR MULREADY: Guilty. 

THE CLERK: On the Third Count of the indictment. 

JUROR MDIREADY: Guilty. 

THE CIERK: As to the value of the safe. 

JUROR MDIREADY: Less than fifty dollars. 
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THE CLERK: Mrs* Jennie S. Nance, what say you a* to the defendant (J74) 
Will la C. Washington on the First Count of the indictment? 

JUROR NANCE: Guilty. 

THE CLERK: On the Second Count of the Indictment. 

JUROR NANCE: Guilty. 

THE CLERK: On the Third Count of the indictment. 

JUROR NANCE: Guilty. 

THE CI2RK: As to the value of the safe. 

i 

JUROR: Less than fifty dollars. j (375) 

THE CLERK: What say you as to the defendant Sylvester N. Hose on the 
First Count of the indictment? 

JUROR NANCE: Guilty. 

THE CLERK: On the Second Count of the indictment? 

JUROR NANCE: Guilty. 

THE CLERK: On the third Count of the Indictment? 

JUROR NANCE: Guilty. 

THE CIERK: As to the value of the safe? 

JUROR NANCE: Less than fifty dollars. 

THE CLERK: Ellsworth J. Parker, what aay you as to the defendant Willis 
C. Washington on the First Count of the Indictment? 

JUROR PARKER: Guilty. 

THE CIERK: On the Second Count of the Indictment? 

JUROR PARKER: Guilty. 

THE CIERK: On the Third Count of the Indictment? 

JUROR PARKER: Guilty. 

THE CLERK: As to the value of the safe. 

JUROR PARKER: Lees than fifty dollars. 

I 

THE CIERK: What say you as to tbs Defen dant Sylvester N. Muse bn the 

■ ’ | 

First Count of the indictment? 

. 

JUROR PARKER: Guilty j (376) 

THE CIERK: On the Second Count of the indictment? 


JUROR PARKER: Guilty. 

THE CIERK: On the Third Count of the indictment? 

JUROR PARKER: Guilty. 

: • * ' . / I ■ . ' . 

THE CIERK: As to the value of the safe. 

i 

JUROR PARKER: Less than fifty dollars. 
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IBB CLERK: Henry 0. Paarson, vfcat s«y ycu as to the rtfmdta? (*?«• * 

Willis c. Washington on the First Coast of the indictment? 

JUROR PEARSON: Guilty* 

THE CLERK: On the Second Count of the indictment? 

JUROR PEARSON: Guilty. 

TEE COURT: On the Third Count of the indictment? 

JUROR PEARSON: Guilty. 

THE CLERK: As to the value of the safe. 

JUROR PEARSON: Less than fifty dollars. 

THE CLERK: What say you as to the defendant Sylvester N. Muse on the 
First Count of the indictment? 

JUROR PEARSON: Guilty. 

THE CIZRK: On the Second Count of the indictment. (377) 

JUROR PEARSON: Guilty. 

TEE CIZRK: On the Third Count of the indictment. 

JUROR PEARSON: Guilty. 

TEE CLERK: As to the value of the safe. 

JUROR PEARSON: Less than fifty dollars. 

TEE CLERK: Philip Picill, what say you as to the defendant Willis C. 
Washington on the First Count of the indictment? 

JUROR PICHLO: Guilty. 

THE CLERK: On the Second Count of the indictment? 

JUROR PICILLO: Guilty. 

THE CIZRK: On the Third Count of the indictment? 

JUROR PICILLO: Guilty. 

THE CIZRK: As to the value of the safe. 

JUROR PICILLO: Less than fifty dollars. 

THE CIZRK: What say you as to the Defendant Sylvester N. Muse on the 
First Count of the indictment? 

JUROR PICILLO: Guilty. 

THE CIZRK: On the Second Count of the Indictment? 

JUROR PICILLO: Guilty. (378) 

THE CIZRK: On the Third Count of the indictment. 

JUROR PICILLO: Guilty. 

THE CIZRK: As to the value of the safe. 

JUROR PICILLO: Less than fifty dollars. 
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THE CIZRK* Paul Portoa, vfest Mgr yew as t© defendant VttUs 0* j (M) 
C. Washington on the First Count of the Indictment? 

JUROR PCRTON: Guilty, 

TBB CIZRK: On the Second Count of the indictment, 

JUROR PCRTON: Guilty, j , 

_ i 

THE CLERK: On the Third Count of the Indictment? 

JUROR PCRTON: Guilty 

THE CIZRK: What say you as to the value of the safe? 

JUROR PCRTON: Less than fifty dollars, 

THE CIZRK: What say you as to the Defendant Sylvester R, Muse as to the 
First Count of the Indictment 

i 

JUROR PCRTON: Guilty, 

THE CIZRK: On the Second Count of the indictment? 

JUROR PCRTON: Guilty, | 

m Om: to the third Court rf tbe irtioW. j (379) 

JUROR PCRTON: Guilty, 

THE CLERK: As to the value at the safe, ! 


JUROR PCRTON: Less than fifty dollars, 

THE CIZRK: Mrs, Marion D, B, Quinn, vhat say you as to the defendant 


Willis C, Washington on the First Count of the indictment? 

i 

JUROR QUINN: Guilty, 

i 

THE CLERK: The Second Count of the indictment? 

JUROR QUINN: Guilty* 

THE CIZRK: The Third Count of the indictment? 

JUROR QUINN: Guilty, 

! 

THE CIZRK: As to the value of the safe? j 

i 

JUROR QUINN: Less than fifty dollars, j 

I 

THE CLERK: What say you as to the defendant Sylvester N, Muse on the 
First Count of the indictment? 

JUROR QUINN: Guilty, 

THE CIZRK: On the Second Count of the indictment, j 

JUROR QUINN: Guilty, j 

THE CIZRK: On the Third Count of the indictment? 


JUROR QUINN: Guilty. 


( 380 ) 


THE CLERK: As to the value of the safe 
JUROR QUINN: Less than fifty dollars. 
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THE CLERK: Joseph Sobel, what NJTTOU M to defendant WiUt* (*£ ‘ 

C, Washington on the First Count of the indictment? 

JUROR SCBEL: Guilty, 

IRE CLERK: The Second Count of the indictment? 

JUROR SCBEL: Guilty 
THE CLERK: Third Count? 

JUROR SCBEL: Guilty, 

THE CIERK: As to the value of the safe, 

JUROR SCBEL: Less than fifty dollars, 

THE CLERK: What say you as to the defendant Sylvester N, Muse an the 
First Count of the indictment? 

JUROR SCBEL: Guilty, 

THE CLERK: On the Second Count of the Indictment? 

JUROR SCBEL: Guilty, 

THE CLERK: On the Third Count of the indictment, 

JUROR SCBEL: Guilty, 

THE CLERK: As to the value of the safe. 


JUROR SCBEL: Less than fifty dollars, 
THE CIZRK: The Jury has been polled. 



Washington, D, C., 


(383) 


Friday, October 7, 1955, 


The above-entitled matter came on far hearing in the United States 


District Court for the District of Columbia at ten o'clock in the forenoon 


on Friday, October 7, 1955, 

BEFORE : 

HONORABLE CHARIES F. McLAOGHLXN, Judge of the United States District 
Court for the District of Columbia, there being the following 
APPEARANCES : 

AIFRED HANTMAN, ESQUIRE, Assistant United States Attorney, on behalf of 
the United States; and 

EV E R ETT M, RAFFEL, ESQUIRE, on behalf of the Defendant, 

The following proceedings and transactions were then had: (384) 




THE EKPUTT CLERK: United States vs, Willis C. Washington. 

THE COURT: Now, the Court will hear the motion. The Court will state that 

the Court is engaged in the trial of a civil case which has s great many 

lawyers and witnesses in it and the trial has been continued until eleven 
o'clock. 




So the Court feaXs that you have filed your motion and Uw (8*0 

Court will afford you an opportunity to make some oral cooyoenta an the notion 
or tmiTw oral argument on the motion but the matter oust be concluded in such 


time as to enable the Court to proceed with the current trial by eleven 


o'clock* 


So I think if you have ten minutes and the United States Attorney 


has ten minutes we can cover the situation. Very veil. 

Ml. RAFFEL: The defendant, Washington's motion requests a Judgment of 
acquittal on three counts of the indictment, the housebreaking, grand larceny 
and movable property counts, and in the alternative on the movable property 
count, the defendant requests a new trial. 

Now, accepting the basic premise that the burden is on the prosecu¬ 
tion to establish the guilt of each element of the offense and that half (385) 
proof is no substitute for actual proof, let us examine the larceny and grand 
larceny counts insofar as the evidence is concerned. 

There was before the Jury not one iota of evidence either insofar as 
admission, confession or physical evidence, as to Washington entering the 
premises of the Acme Market or Washington taking a safe end money from the 


premises of the Ace Market* 


The sole evidence or sole testimony before the Jury 


in ccfuae 


ction 


with Washington was as follows. Hammermeieter, the manager of the store, 

stated that Washington — veil, I will put it this way. At the time Muse, 

I 

the co-defendant, was at Police Precinct Headquarters making a written 
statement and Washington was queried concerning that statement, H an ma r aaiater 

heard Washington or Washington said, "I didn't break in. I didn't break in, 

. 

but I did help Muse open the safe and I divided the proceeds with Muse". 

There were only two other references in the oral testimony to 

1 

Washington. Sergeant Meissner, on the sane pattern of Muse's written statement 

i 

and Washington being questioned about it, eaaa up with a number of varia¬ 


tions; one being that Washington shook his bsad and said, "The 


only 


thing I 


had td do With it was a call from Muse to go to his, Muse's, room and help 


him open the safe". 


And Muse shook his head no in a negative fashion and said, 


(386) 


"No, I didn't have anything to do with it", or the way it is in this written 
statement Just isn't so. "The only thing that I did was I received a call from 
Muse to help Muse open the safe, and I vent up there and we opened the safe. 


I didn't get any of the money". 
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Then Sklar vaatfce third witness for the Oove w aa ec t who ($* > 

testified concerning these purported admissions of Washington and he aaid 

that Muse’s statement — that Washington was queried about Muse's statement 
while he was at Police Headquarters and Washington shook his head and flatly 
said no, it isn't so* 

We have three variations* Even accepting the worst possible from 
the defendant's standpoint there is nothing from the oral testimony before a 
Jury concerning a breaking and entering or a grand larceny* 

Now, insofar as the written statement of Muse, which was put into 
evidence, the Ccurt may recall there was a great deal of dispute in connection 
with that written statement* The defendant, Washington, objected rather 
strenuously all the way through to its admission* It was finally admitted 
as to Washington in one portion of the statement; I believe the part that 
said, "he" and referring to Washington, "helped me open the safe and we 
divided the proceeds". 

Now, I need hardly belabor the Skiskowski case* It was before (387) 
the Court at the time and this Court, I know, is very well aware of it* 

There is one further thing which should be mentioned in regard to the 
Skiskowski case, where it did say that — perhaps as a dictum — that where 
the defendant is under arrest it is very doubtful if silent assent is 
admissible* 

And, of course, where it be denied it be not admissible* Now, at 
the time the statement was admitted Into evidence against Washington there 
was no caution made to the jury to my recollection concerning the fact that 
that was only admitted as to Muse and not as to Washington* I am basing that 
upon my own recollection* 

I do recall that at the termination of the Court's instructions to 
the jury, in the charge, I requested, and the Court did in fact charge at ny 
request, thatthat written statement of Muse was received into evidence only 
as to Muse and that statement is in evidence against Washington only as to 
that portion which states about the safe being In Muse's room and It was 
opened up by Muse and Washington and the money was divided between the two 
defendants* 

THE COQKT: That la correct* 

Ma* HAFFEL: Nov, as may be inferred from the Skiskoski case and also the 
Krulewitch case, which is a case I don't have cited — it ia 336 U*S* 440 — 
and United States vs* Kelinaon, et al, 205 F* 2nd 600, on the basis of (388) 
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the fact that admitting any portion —miming that that portion of the {99 $) 

written statement be admissible, and I urge that no portion of it be admissible, 

I 

there must be — when it be admitted against Muse there must be extreme and 

i 

great caution as tothat and a very very careful line of demarcation be '’aid 
down* 

This was a rather bitterly fought trial, as the Court realizes, and 
perhaps in the heat of the trial that caution was overlooked* 

TEE COURT: Now, the Court ruled during the course of the trial that the 

| 

confession of Muse was not admissible against Washington except as to the 
portion agreed to by Washington, namely, that he, Washington, helped Mu3e 

i 

open the safe in his room* 

That is the state of the records and the Skiskowski case was urged 

i 

upon the Court at the time of the argument on the motion during the bourse 
of the trial* 

I 

MR. RAFFEL: Arguendo, accepting that that portion be admitted against 
the defendant, Washington, there is still no evidence or testimony in con¬ 
nection with housebreaking or larceny* Now, throughout the trial I did, and 

I 

I think ny points and authorities do go into the question of value of the 

I 

safe, speaking of the movable property* The proof of the fact as to whether 


a safe be this particular safe since it could not be moved by a two 


(369) 


hundred and twenty pound individual would be considered as movable property; 
further whether there was proper and sufficient identification of the safe* 

On the question of value, I will not belabor that any further* 

That is Tatum vs* the United States and the McQuaid case in the Court of 
Appeals which concurred with Tatum, actually saying if there is sufficient 
knowledge on the part of the witness he may testify as to identification but 

I 

there has to be some mark of identification* 

If there be marks of identification in effect you do have to use 

i 

something* You Just can't guess* 

i 

THE COURT: On the matter of value of the safe the Jury found in this case 
that the safe was of the value of less than $50* 

Ml* RAFFEL: That is correct, however, there was in my humble Judgment 
no testimony whatsoever as to value because of this vice-president or whatever 

i 

he was, superintendent, his testimony having absolutely no foundation of value 

i 

whatsoever could not be used by the Jury* 

i 

I don't believe there be anything further on the two counts of 

I 

housebreaking and grand larceny* I urge upon the Court the granting of the 


Judgment of acquittal booause just M is the Cooper OMt, vfcloh X to«rc (M~ A 

cited and which I have here, decided August 5th, 1954, 1$ our Court Of Appeals 
the test actually is whether or not the evidence is such that a (390) 

reasonable mind might fairly conclude guilt beyond a reasonable doubt. And 
on the housebreaking and larceny there is nothing. 

And I urge in the alternative that there may possibly be something 
to warrant a new trial. 

THE COURT: I will hear from the Government. 

MR. HANTMAN: I will be very brief in the remaining time, your Honor. 

The Gove r nment, your Honor, relies on. but for cases in opposition to this 
motion either for judgment of acquittal or for a new trial on the third count. 

The Government, your Honor, relies on Tractehberg vs. United States, 
53 App. D. C. 396; Edwards vs. United States, 78 App. D. C. 

THE COURT: What is your first citation? 

tfU HANTMAN: Tractehberg, T-r-a-c-t-e-n-b-e-r-g. 

TBS COURT: But the volume? 

MR. HANTMAN: 53 App. D.C. 396. 

THE COURT: Yes. 

1 ®. HANTMAN: The second one is Edwards vs. United States, in 78 App. D. C 
226. The third case is Considine vs. United States, In 112 F. 342. 

I®. RAFFEL: Fed or Fed Second? 

m. HANTMAN: Fed. 

THE COURT: And what is that citation again? (391) 

J®. HANTMAN: 112 F. 342, your Honor. And the fourth case, a case your 
Hr™*** is well familiar with, is the skiskowskl oase in 81 App. D. C. 274. 

Let me first, if I may, your Honor, briefly outline the Government's 
legal argument and then 1 will proceed to the facts in this particular case. 

Your Honor wall knows, as stated in the Tractehberg case, which I 
have just cited, the possession of recently stolen goods unexplained is 
sufficient to sup port a verdict of guilty of larceny. Now, unexplained, I 
submit to your Honor, is unexplained to the satisfaction of the jury. 

This jury heard the explanation offered by the defendant Washington 
and from the verdict in the case it was not satisfied that that explanation 
was satisfactory. Consequently, by this defendant's own admission he 
possessed goods that were recently stolen and that possession, I say to your 
Honor, was sufficient to support a verdict of guilty of larceny. 
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Taking that arrant cm atap further, j aagr to jaw Mm* (5SP 
that housebreaking, robbery and burglary, are merely aggr a v at ed forms of 
larceny, and there is no reason that evidence competent In one case should 
not be competent also in the others* 

The proposition that spells that out or the case that 
that out ±8 the Edwards case, which I just cited to your Honor* So 
have the position that evidence of larceny is equally capable of 
the charge of housebreaking* 

Now, in the Considine case, your Honor, Consldine vs* 
which involved a theft of money orders, the Court said, referring 

case, that in the present case the explanation of possession of property 

I 

was consistent only with the intent to make a wrongful and criminal use of 
the stolen property, 

i 

I say to your Honor that is exactly the position that the defendant 

I 

Washington finds himself in in this case* He said at least that he helped 
this man. Muse, break into this safe and they shared the contents 
The contention was also raised in this Considine case, your Honor, {that the 

possession of the goods by the defendant raised no inference that the accused 

. - 

I 

was a participant in the breaking and entering of a post office* 

] 

In other words, merely possessing stolen property didn't raise 

| 

any inference that you were also guilty of breaking and altering some 
enclosure* Now, the Court in that Considine case said that where 
evidence tends to show that a defendant is guilty of a theft of goods, it 

I 

also tends to show his guilt in the burglary by means of which the theft 

i 

was coDDitted* 

I say to your Honor in this case we have the defendant (393) 

admitting taking the goods or admitting Charing in the proceeds; admitting 
possession is admission of the larceny* 

j 

The evidence supporting the verdict as to the larceny count, 

I 

we say is equally available to the jury to support the count of heuaebreakir c, 
Counsel says that the jury failed to determine as to the second count 
whether it was grand or petty larceny* I think your Honor amply charged the 

jury an that point both in your Honor's own instructions and instructions 

I 

on that count submitted by counsel* 

I 

The jury verdict being silent an the element of value in that ease, 
I submit, your Honor, we must assume that they found this defendant guilty of 



tiwreof* 
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grand larceny, because If they intended to find Mm guilty of potty (999) 

larceny they would have found a verdict of guilty in leas than a hundred 
dollars, as your Honor instructed, and there was no such language to that 
effect* 

He says there is insufficient evidence on the movable property 
count. I say that the evidence was ample. First of all, you have the con¬ 
fession of Washington, the defendant in this case* By his own statement, he 
says, "I helped him break into this safe* We shared the money” • Must cor¬ 
roborates him. That is as far as your Honor permitted the confession of Muse 
to go along with him. 

I think that alone was sufficient to take the case to the (394) 
jury on the count charging destroying movable property. Now, counsel argues 
that none of the written confession should have been admitted. 1 say to 
your Honor now and I said at the time that that proposition was argued that 
your Honor was overly benevolent to the defendant Washington. I said it all 
Should go in. 

But even conceding the case go to the jury on what was made. Muse 
made a full confession and Washington was confronted with Muse's statement. 

If your Honor remembers the testimony of Officer Meissner, he said that 
Washington neither admitted nor denied his confession but he offered another 
version* 

* He didn't admit that what Muse said was right, namely, that they 
went there together and broke into this Acme Food Store and took this safe 
out. He didn't admit that* He didn't deny it either. But he offered another 
version. 

He said, "Muse called me. I went to his house. We then both broke 
into the safe and shared the proceeds”. I say to your Honor that is like a 
of confession in avoidance* The jury should have the right to weigh both 
not only the confession of Muse in its entirety but the statement or con¬ 
fession of Washington. 

Skiskowski vs. United States, your Honor, in SI App. D. C* (395) 
said that an accusatory statement made by any individual against another 
person is inadmissible where there is an unequivocal denial* I say to your 
Honor that when this defendant, Washington, doesn't admit and doesn't deny 
but says, "This is what I say happened”, that is not an unequivocal denial 
in the language of our Court of Appeals* 
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And, therefore, I say that what your Honor has dona vaa <39f) 

legal under the law as it stands. The evidence was admissible, The evidence 
was satisfactory. The case should have gone to the jury on all counts a nd 
the verdict was proper. 

He said with respect to destroying movable property, the Government 
failed to prove malice and the evidence is very succcinct. Malice of j course, 
was proved by the act itself. We say that was done. Whether the safe was 
movable or not, I think the evidence in the case indicated that a crane 
came along, lifted it up and put it in the back of Sergeant Meissner's car 


and took it to Headquarters. 

i 

With respect to the value of the safe, and your Honor's comment to 

i 

counsel, the jury found him guilty of less than $50; Mr. Sype’s testimony, 
even If it be argued that he is not an expert, did not affect the admis¬ 
sibility of his testimony* It effects the weight of that testimony with the 
jury and they rightfully found him to be guilty of property valued (396) 

at less than $50. 

With respect to the matter of identification and the cases cited 
by counsel, your Honor will recall Mr. Hammermeister said, "I went down to 
Police Headquarters after the safe was found in the alley on Harvard Street. 

I identified that safe as being mine". Counsel says, "How did you know it was 
your safe?" He said, "There were little wheels on it and the wheels Were 


inside the safe". 

I say to your Honor that is sufficient for the markings that counsel 
mentions. I say that reviewing all the evidence and the law governing this 
case the motion on the two counts or the motion far a new trial on the third 


count Should be denied. 

i 

THE COQRT: Now, the Court tried this ease last July. The notion has been 

. 

filed and points and authorities have been submitted and citations have been 
submitted this morning. 


The Court has a quite accurate recollection of trial and of the 
situation and the entire circumstances surrounding the trial. The arguments 
made, the Court believes, today on the motion are substantially the arguments 
made before the Court or to the Court in support of the defendant's motions 
made during the course of the trial. 

However, since some time has elapsed the Court will not rule (397) 
on this motion at this time but will give consideration to these authorities 
and enter its order as soon as that has been done. 
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So at this tint the Court will not rule although the Court (9*7) 
will aay that it is very very strongly impressed with the belief that there 
is not a sufficient Showing made at the argument of the motion to justify 
the Court in overruling its ruling made during the course of trial. 

However, the Court will reconsider the matter anew in the light of 
the arguments made and the cases again referred to during the course of this 
argument, and as the Court has stated, will enter its order without undue 
delay. 

There is one additional matter remaining and that is the sentence 
in the case of Sylvester H. Muse, who has filed no motion. 

(Thereupon the instant hearing was concluded.) 

UNITED STATES DISTRICT COURT (405) 

FOR THE DISTRICT OF COLUMBIA ?JLED m QPEN C0DRT 

Holding a Criminal Term ^ 

i HARRY M. HULL, Cleric 

Grand Jury Impanelled December 2, 1954, Sworn in on December 7, 1954 

Criminal No. 23-55 
Grand Jury No. 1279-54 

HousebreaMng and Larceny 
Destroying Movable Property 
Unauthorized Use of Vehicle 
Receiving Stolen Property 
(22 D.C.C. 1801, 2201, 2202, 403, 

2204, 2205) 

On or about November 17, 1954, within the District of Columbia, Willis 
C. Washington and Sylvester N. Muse entered the building of American Stores 
Company, a body corpor a te, with intent to steal property of another. 

SECOND COUNT: 

On or about November 17, 1954, within the District of Columbia, Willis 
C. Washington and Sylvester N. Muse stole the property of American Stores 
Comp a ny, a body corporate, of the value of Shout $240.00, consisting of the 
following: one safe, of the value of $50.00, and $190.00 in money. 

THIRD COUNT: 

On or about November 17, 1954, within the District of Columbia, Willis 
C. Washington and Sylvester N. Muse maliciously did Injure and destroy, and 
cause to be Injured and destroyed, certain movable property, that is, a safe 
of the value of about $50.00, the p roper t y of American Stores Company, a body 
corporate. 


The United States of America 

v. 

Willis C. Washington 

i 

Sylvester N. Muse 


The Grand Jury charges: 



(*oa) 


s'. FOURTH COUKT: 

* . . * 

k ^ On or about November 17, 1954, within the District of Columbia^ 

* ’ Willis C. Washington and Sylvester N. Muse feloniously did take, use, 

•i operate and removed the automobile truck of Mitchel Sklar from a lot and 
A: \ did operate and drive said automobile truck for their own profit, use 

)r, N 

23-55 (406) 

and purpose without the consent of Mitchel Sklar the owner of said 

rj 

automobile truck. 

FIFTH COUNT: 

^ On or about November 17, 1954, within the District of Columbia, Willis 

I< C. Washington, with intent to defraud, received one safe, of the value of 

l 

$50.00 and $190.00 in money, of the goods and property of American Stores 
I Company, a body corporate, all of which property had been stolen well know- 
Ij ing and having cause to believe that the said prooerty had been stolen. 

/s/ Leo A. Rover, 

A TRUE BILL. Attorney of the United States in 

v /s/ Bernard J. Maguire and for the District of Columbia 


A TRUE BILL: 


Foreman. 


FILED 

JAN 24 1955 


( 407 ) 


PLEA OF EEFENDANT 


w HARRY M. HULL, Clerk 

On this 2l8t day of January, 1955, the defendant Willis C. Washington, 

appearing in proper person and by his attorney Perry W. Howard, Esq., being 

arraigned in open Court upon the indictment, the substance of the charge 

being stated to him, pleads Not Guilty thereto. 

By direction of 

EDWARD M. CURRAN _ 

Presiding Judge 
Criminal Court #3 
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UNITED STATES DISTRICT COURT 
For The 




HCT CP COLOMBIA 


FILED 

OCT 21 1955 


United States of America 

V. 

WILLIS C. WASHINGTON 


) HARRY M. HULL, C‘ 

) Criminal No. 23-55 

) 

) 


On this 21st day of October, 1955 came the attorney for the government 
and the defendant appeared in person and 1 by his attorney, Everret M. Raffell, 
Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 2 

/ 

not guilty and a verdict of guilty of the offense of 

Housebreaking and Larceny; Destroying Movable Proper t y 
as charged 3 in counts Nos. 1, 2, & 3 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 


being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 1 


Sixteen (16) Months to Four (4) Years said sentence to take 
effect at the expiration of the sentence imposed in Criminal 
Case No. 24-55. 


♦ n •> n • ■■-* < >;t 4 .T n;< 


IT IS GREENED that the Clerk deliver a certified copy of this judgment 
and conmdtmsnt to the United States Marshal or other qualified officer and 
that the copy serve as the eonndtment of the defendant. 


/■/ Charles I. MoLaugfaton 

United States District Judge. 
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QUESTIONS PRESENTED 
Ho* 18, 184 

1* Hhothor there was sufficient evidence presented on behalf of 
Go vernm ent* s case to go to the jury in this case in which the 
Court denied appellant* s notion for a directed judgment of 
acquittal made at the close of Governments and appellants case* 
2* Whether a written statement of a co-defendant nay be admitted 

as to any parts where the appellant denies it* 

. \ 

8* Whether it was prejudicial er ror for the Court to ldt jury 
speculate as to value of safe where proper foundation had not 
been made during trial* 

4* Whether it was prejudicial error on the Court in not to 
grant a new trial on count three, where Government had failed to 
establish the element of the "movability* of safe* 

5* Whether appellant was entitled to a new trial or judgment of 
acquittal when jury failed to follow instructions of trial judge 

. / / Y 

in reaching their verdict* 
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to noot ths roqairensHts of ths shove ruling bat has failed to 
present any avidonso to which tho jny canid apply the yardstick 


diet is ast 


avid 


to which the 


of tho shave 


A close evaert nation of the r e cord will reveal that tho 
eole evidence or sola testtnony before the Jury o onno irtlag 
Raahiagten ta this case was ths testinocy of Ssancprneister, tho 
Manager of ths Acne Grocery Store, who stated that at tho tine 
'fa.itjJ Mono, ths o o * dof e n dos t, was at Police H ead quart er a w a king a written 
statenent and Kachiagtan was queried oo ncwala g that statanaut. 


ting 
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A. Hi) 


Veohiagtea ooy *1 dida't 
la v tat Z did help 
vita tape*. 

wort oaly too ottar ref 

HUM op Kith tta 

ltt om talas that 

lif tad aad oaid •all Z tad to do Kith it 
to go to lit, taee's, rota oad help hlo opoa tta 
that taiooBor pna oao that tataiagtoa 
ao la a aogativo taohlea oad oaid •*# z didn't tam 
to da olth it*, or tta aqr it ia this orittoa otatoaaat 
loa't ao* nta oaly thlag that Z did oao Z 
taao to talp taao opoa the aaf o, aad z ooat 
ad the oafe* 1 didn't got aay of tta aatr 9 * 

tta third odtaoaa tar tta 


hia 


t OhOr 


ohilo ho oaa at Polioo loadgaartar a, that taahiagtoa shook hia 
head aad flatty oaid, "no, it Isn't ao*« 

«ta rooord will taao aa ottar torMaay ooanoctiag the 
iff lloat with the offeaaoo otargort aa tta ladlotaoat* Za Porte 
Ota Halted Stotoa, 02 App* ».C* 1U, 24 P 2d 222 (U, Clr* 1227) 
aad araaU o# Stated flataa. Id ».s* App* a*c» 200, 111 F* 2d 
224 <a*C* CJr* 1242) thia Coart ralod that tta oorpaa deliell 
aaat ha proved ty aa hat a atl al adhaw ladopoadoat of a confession* 
Sva ooooaleg that thia p a rti o a of the orlttea state* 
ooat bo odalaatVIo, aad oe arge that ao portion of it ta odaiool- 
hlo, tta it aaat ta coaolrtered oaly ia the tree aooaiag of the 
oardo, stay, that tta appallaat ooat to Jfaae’a rooa aad helped 
hia opoa tta aofe* tataraad iaoioto that it ta admitted aot 
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for tbi troth csataiaod tbvtii or tho logical li^faroaao that 
flora tbcrofrea, hot aolaly to porait tha 4 ory to ooojoatoro 
aoroly, or to coaclodo aa opmalotfia or froo poesioa, prejudice 
or sympathy* 

2m hMH TO# felted Statoa 1A42 79 U.S* App 3*C. 397, 
127 P 2d 7 S 2 , this Coort anted free XahaU felted Statoa 
id Clr« 1817) 227 P 788, 782 a* follow** »feleae thoro la eah- 
etaatial tvllmi of facta which atrUrto «vwy other hypethoaie 
hot that of gallt it ia tko d«tr of tha trial 4089 a to iaatroet 


tha 407 to ratora a vordict for tha a ac roaod and whore all 

i 

ataotlal orldaaoo la aa aaaaAaUat with lawocoacoj aa with goilt 
it la tha doty of tho ApptltH C o ort to 




®no if that po rti oo of tha ae~d*fcadaato eta 

I , • 1 

p er t a lma to haniagtaa ia adaddfrert aad wo hold it aat adaiaaihlo 
thoro ia atill 00 erldoaco firea whlah a 4ory coaid flad tha appal* 
loat goilty of tho hraohiag aad oatariag or tho laraoay 
tloarly atatod ia Saatt to* (hit«d Statos 9«$» App* 9«c« So* 

UNT m* S, «wlW !M U, 1M0 «h«n this Coort 
tha aaa tatal of tha faragtilg arid aw > oadoohtodly la aoffidoat 
to eraata gi f t aaagiaiaa that tha appallaot adwiaod, iaoitad or 

i 

raw frail at tha affoaat or aidtoi or ahetted tha co-def oodaat* 

Bat y ar o aeepicioa ia oat aaghi It aooaa to 00 that opaa an 
ah4aatlva aaaairtwntion may manaMa aoa aoat aocoeearlly bm 

■ . I ■ V * • 

aa to tha appellant* • partlclpatlea* Tho r a * 

; T 

dadi ham graatad tha aotieo far 

1 

of acquittal* 

• 20-2H23 “3<f x ) iha record will dhaw tha Cawaaat failed to oatahliah 

a. ,U z.) oao of tha ooatntial oloaaata of tho affoaaoa ia Cooato 12 aad 
. |l ■ 1 

1X2 ia that thoro was aa napatoat evidoaee aa ta tha tfalaa of 

tho aafa* 2a feQaatd t. felted Stataa 80 U*S* App* a* C* S% Court 
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( ( ) 

-a- 

said, *In pr o— ca tion for receiving stolen goods of the value of 
*S3 or nsro jwy ohonld horn boon instructed to find tho wIm of 
tho go ad s # not not srily that tho foods wore of sans mine, even 
thangfi defease s sons» l did not r s — o st on— ia o trn otl on and soon 
ttionhh indistnont chargod that tho stolon goods had a mlno of 
shoot UtUft«01." in this coos Coart ndnittod in MU 2, pages 
178-179 that thoro nan no nsnpetart evidence of mine of tho 
aofo t thoroforo tho C o ort srrod hgr lotting tho Jary spoonlnto 
or gnono on to tho am of the safe* 

In CorUqr on* Baited Staton 01 U«S* App. £»• C« Pago 

the 

28S f this Coort aaid f *Xt in fono tion ef/Jadge to door *aj •PP® r * 

nittod to ioaj setters nsrsly or to oonolodo on speculation or fr on 
pa salsa, jrsjadles or apnfathy"* 


»,L3) 


tho dioton in tho 201 
Baited States, nhioh hold that ooffloisnt knowledge on snhjoet 

to tho oonpotaaor of a witness to testify on 
will sheer in Telaae 1Z 9 pogo 175-179 
in its mm npdnfsn> did not fool that Gevera- 
toaUflod to tootify as ta tho mlno of tho 

9 to oo iaot m s t tho jarj 


tho 


t tho trial 
wi 
It 


his 


mao diotan in tho 
offarod ky tho 


sitod shorn# 
to sstohlish tho 


did not 


i;a si) 


./■ 


snf o of atnilar 
—r—snt failed to 
Offioer Milana or f n 
not halgo tho «oiro 9 
A honoo in not 


that 


of identi- 

this safe any different 
In lost tho rooard mil 

that thin aafe was wmwma*m 9 
of hags stntnte f tostiflnd that ha 
no oalyahla to asm it with a 
p ro p arty | hat it nay ho asmd with 







it nttflif therefore 


t ef tho *ft< 


ore, to as 

ia cmmt III. 


irlslaol la affkiaat ta 


laat tht ostial for joigant 
koala of roiiago ky this Coort 


natal states, is ipp. a* c. aaa 
oa of roooatty stales goat* a m* 
ort a vortitt of guilty of larcoqr. 


la oat applicable 


> hat b a c a aos la that eaaa, 

i 

TriftaTw in, vat it jynmii on 


la ao 


t vu otsloai 


evidence that 
loaf a at a i 
hat It lad ao; 


aaf a la hit 


la this 


the Coort aas as 


fist that tht ratios 


ralast ia tho 


♦ or tka Coart vofll kora ao charged 


tho 


to tkat off sot. 


t atao rolloa oa tka distal la fidnrds vs. 


ShlteO States 78 U*$. ^ C. 220 oklok cited tho tistaa la 

Ti—rt vo* Oaitot states, 70 ?*S* App. D.c. 12 akiak statsd that 


ro kbo ry oao daf last aa 


sat tkat naavictloa of 




oa loo* Sat ao okoro la tho Taotro case is tl 

i 

i tkat If ye* iadiot a person for larceny, yet 
aoooo to eoonrlot him of a greater off ease tka 
for oklok he is charged* Toa aoy oao tho aoa 


any pre» 
aos the 


*a»4rfi the 


of a 1 


off* 


he la ch ar g ed Kith 
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effcnae 9 iatiMtdj 


9 - the one toeing included 


in the 


code 

the district of Celaebi V fre- 


an ef f< 


eff« 


in an iatlwate eaaaeetiea het waa a then, 
liar flftntrint ef Celawhia Code, Title 22, Section 1801, 
ef hsaatbraalrlag say he eaaeitted withent n leaner 
tareear toeing caanltted* Ten can have an offense of 


MMKtJg wi th e nt lareeay - and lareeay withent bow safer ashing* 
Xn the ease at bar, the Csearanast toes failed te offer 
evidence er teetiweay at all against the appellant, hajhiagtaa, 
ih canid toe presented te the Jory er far which a verdict ef 


Mich canid toe 


toe feeai* 


setfarth toy the Getara~ 
i lea ae r effease 9 ceald 
a if it is iatiaatelj 


related, which la net the fact here, er, ia effect p rate toy 


Thin Ceart f el tawing tuyere ta* United states Hi F 2d 
Ml iath Circait 1940) said "the facta of the agpramtian swat be 
eharged in the iadiateent and faand te he tree apes the evidence 
toy Me Jery*" 

Zn the present caae, if the Cat e ran ent wants to sell 
hsaaetorashing an aggravated offense ef lareeay • they any da as - 
hat the Cater an e n t anal aatatolii the eleaits ef each cffence 
and p raaa rt aafficient etlrtanae ta prate to grand e reasonable doubt 
jthat the asyellaet aenaitted. the effenaaat aad where a jury finds 
the appellant guilty with atiienae aa offered ia this case, it ia 
paraly ssnjsstnre* 

The re co rd will Maw that the Cistemaant relied ea 
tjcaaahMas ta* United states, 112 F #42 ia eappert ef its apposi¬ 
tion ta aatiaa far jadgaent ef acgnittal said "that the 
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tko latoat to wmkm a wi^faX aad orialaal um of tho dalci pro* 
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; j 

! oatoriag or tko tahlsg of a^rtklag Xkroa tko A«aa Grocery Stara* 

■!‘ | — 

tko ojpolloatf Baoklagtoa, ko atfaiootklo and mm hold it lo not 

ad at oolkl a • tkoro is still ao aiilaaaa tkat tko oppolloat had 

t» 

S?>) >ooaooaloa of tko aofo foaad/or tko aofo alleged to km hooa 
otoloa# Xko Mlsr loaloal iaforoaoo tkat milt ho draa froa It 
j la tkat ko k a lf ai to kaitrar mo Hat of prapartr« 

flk tko kooio of tko rmllag la tko Coaoldiao Caoo 9 It 

■ ) i| was tko data of tko Coart to jrmat tko aotloa for Jadgaoat of 

' ! * . ! • 

angaltlil ■ tko trao r*l« 9 t ko r o f orof is tkat a trial Jadgo ia 

! I 



paaatag aota a aotloa for a dlrootod rordiot of acqolttal (xalo 
29 (a) F*R*C*P. 10 8»S»C*A # ) talMkg oootloa 68T, aaat dotor- 
aiao wkotkor aaoa tko ovido*oa 9 glflag fall ploy to tko rigkta of 
| tko jarar to dotondaa crodlkility 9 aalgh tko otldoaoo aad draa 
jaotlflahlo laforooooo of footf a r o o oo nohl o alad sight fairly 
caaolado gallt hoyoad a rooooaohH daakt# If tkaa ia ao ovldoaco ; 

opoa which a roaaoaahlo alad sight fairly otaola^o gallt koyoad 

' 

a roaaoaahlo doaht 9 tko aotloa aaat ko grsatod* Portlcalarly f 
lo tkat trao la a aaoa akoro Hroaaotaatlal o oid oa o o aa roliod 
oa hy niifaoat or ao ia tko jroo o at caoo 9 tkat dotwalaatioa 

aoy dopoad apoa tho diffooroaao hataooa para opocalatica aad logi- 

* ■ | . 

tiat* nrrmii fro* s rorm facta ( C ao p or vs* Ohitad Stmt** 218 

M. 2d* 88). 



Qammmnaltk Uj r # ) II S v li f IT Ml citatiMi State v«nr 
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ST tan, T90, U X* ■. n%u« limit tp Jada« l.wita Band 1 
aaCarlo t. (hitod Stataa (C.C*A. 2) tf (2d> M4, 866. 

la Tap v. BUM Stataa U t (20 41- US6 Court amid 
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In Haug«r T. Unit- Stnt- 178 F 54, Conrt -id -In n 
prosecution of defendant for an offense, the confession of an 
alleged co-defendant while under arrest implicating accused in 
scheae was inadaissible as res gestae prior to or in the absence 
of competent testimony to establish the offcase" 

Declarations and confessions of an alleged co-defendant 

i 

*"•» c—tt- nnd J-rtl.a hnd b.« 
arrested was inadmissible against the accused% 

In criminal cases, alleged admissions by accused from 

his failure to deny incriminating statements made in his presence 

J 

are subject to the same rules as applied to confessions* In this 

| 

case there was an entire absence of evidence to prove the corro¬ 
boration of the appellant in committing the offenses charged* 
There is no rule which renders the declarations of a 

i 

alleged co-defendant, given secondhanded, admissible to prove the 
existence of the offense* Such declarations are made competent 
only after the offense has been shown to have been committed by 
the appellant* 

Here, as in conspiracies, if the unlawful offenses have 
been established as having been committed by the appellant so as 
to make the admissions of appellant, competent as evidence at 
the trial, such admissions or acts would not be admissible in 

i 

furtherance of the proof but to establish the proof. 

In the case of Dalton v* United Stated 33 H*S. 442 13 
L Bd 395 the Court said "In all cases the testimony of admissions 
or loose conversations should be cautiously received, if received 
at all* They are incapable of contradiction* They are seldom 
anything more than vague impressions of a witness or what he 
thinks he heard another say - stated in his own language,without 
the qualifications or restrictions, the tone, manner, or dream- 
stances, which attended their original expression. 









T 


It is s fact in this case that this appellant was 

under arrest and in custody at the tine that the alleged 

> - 

admission was made, therefore, what the appellant is alleged to 
hare said would not he admissible against him. 

Even if this portion of the alleged admission is 
th. Cort i. «— . to p«it . roddo- 

and careless use of it so as to affect the substantial rights of 
the Appellant, as it was ruled in Zrulewltch vs. United States 
836 0. S. 40 and United States vs. Soil noon 205 P. 2d 600. 


In Beam vs. United States 168 U. S. 582, 18 Sup* Ct*182 
the Court said, quoting Chief Judge Horton, that * Declarations 
made in the presence of a party, to which he makes no reply, are 
sometimes competent, as equivalent to tacit admission by him* 

This depends on whether he heard and understood them, whether he 
is at liberty to reply , whether he is in custody or under any 


restraint or duress and whether the statements are node by such 


persons and under such circumstances as naturally to call for a 
reply*• 

This case clearly will show in the record that there is 
doubt in the minds of those mho claim they witnessed this state* 
meat as to ihat effect the appellant intended to have* The 
appellant contends that his answer was clearly an unequivocal 
denial of the accusations* Evidence in this case against the 
'^(appellant as to his a l leged stat emen t is ins *iffici en t b ecau se 
witnesses are in conflict as to who was present and What was said* 
Appellants states that from the record in this case the 
confession made by the co-defemrtint is not admissible against 
another defendant who unequivocally denies it* 

In S£>arf and Hansen vs* U&ited States 156 U* S* (1894) 
51, the Court said "If two persons are indicted and tried jointly 
for an offense, declarations of one made after the offense and in 



I 

i 
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i 

the absence of the other, tending to prove the guilt of both, 

are admissible in evidence against the one waking the declara- 

I 

tions bat not against the other, in objection to the adnissi- 

* I 

bility of such evidence, nade at the trial in the nans of both 

I 

defendants 9 on the general grounds that it is izjrevelaat, 

i 

immaterial, and incompetent, furnishes, if the testimony be 
admitted, sufficient ground in case of conviction for bringing 
the case to this Court, and warrants the reversal of the 
conviction of the defendant against whom it was not adnissible« 


CQBCLOSZOV | 

I 

For the reasons stated herein, the appellant most 
respectfully subnits that on the basis of the entire evidence, 

I 

it was incumbent upon the trial Court to grant appellant's 

[7 

notion far judgment of acquittal or a new trial, and accordingly, 

I 

requests this Court to reverse the conviction entered below. 


Respectfully submitted* 


2001 


y. mss 





s far Appellant 


Uth Street, I.¥. 
ten, 0. C. 
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It is s fact in this 


that this appellant was 


under arrest and in custody at the Use that the alleged 

admission was made, therefore, what the appellant is alleged to 

... 

hare said would not be admissible against him. 

Bren if this portion of the alleged admission is 
admissible, the Coart is under a duty not to permit a reckless 
and careless use of it so as to affect the substantial rights of 
the Appellant, as it was ruled in Krulewitch vs. United States 
386 U« S. 40 and United States vs. Kelinson 205 P. 2d 600. 

In Boas vs. United States 166 U. S. 532, 18 Sup. Ct.182 
the Court said, quoting Chief Judge lor ton, that "Declarations 
made in the presence of a p ar ty, to which he makes no reply, are 
sometimes competent, as equivalent to tacit admission ty him. 
j| Shis depends on whether he heard and understood them, idiether he 
is at liberty to reply, whether he is in custody or under any 
restraint or duress and whether the statements are made by such 
persons and under such circumstances as naturally to call for a 


clearly will show in the record that there is 


reply", 


doubt in the minds of those who claim they witnessed this state- 

. » T •. *- 

meat as to tfiat effect the appellant intended to have. The 
appellant contends that his answer was clearly an unequivocal 
denial of the accusations. Evidence in this case against the 
% '^appellant as to his alleged statement is insufficient because 

witnesses are in conflict as to who was present and what was said. 

i 

Appellants states that from the record in this case the 


confession made by the co-defendant is not admissible against 
another defendant who unequivocally denies it. 

In Spa rf and Hanson vs. Halted States 156 U. S. (1894) 
51, the Court said "If two persons are indicted and triad Jointly 
for an offense, declarations of me made after the offense and in 
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No. 13134 

QUESTIONS PRESENTED 

Appellant and a co-defendant were jointly indicted for 
housebreaking, larceny and malicious destruction of property. 
At trial the co-defendant’s confession, in which appellant was 
implicated, was admitted. The evidence showed that ap¬ 
pellant denied part of his co-defendant’s accusatory statement, 
but also admitted a portion thereof by stating that he helped 
open the stolen safe and received part of the money therein 
contained. In instructing the jury, the court told them that 
only that part of the statement that appellant admitted could 
be used against him. Appellant did not take the stand and 
offered no affirmative evidence. He was found guilty on all 
three counts. 

In the opinion of appellees, the following questions are pre¬ 
sented: 

1. Was the co-defendant’s accusatory statement properly 
admitted, for a limited purpose, against appellant? 

2. Was sufficient evidence adduced to support the con¬ 
victions? 

(i) 
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tHntteb States Coart of Appeals 

► FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13134 

Willis C. Washington, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOB APPELLEE 


COUNTERSTATEBEENT 07 THE CASE 

On January 17, 1955 a five count indictment was returned 
against appellant charging him with housebreaking, larceny, 
malicious destruction of property, unauthorized use of a ve¬ 
hicle, and receiving stolen property (J. A. 128-129). During 
trial the Government dismissed the count charging unauthor¬ 
ized use, and the court dismissed the count charging receiving 
stolen property after the jury had returned a verdict of guilty 
on the three other counts (J. A. 109). On October 21, 1955 
appellant was given a general sentence of from sixteen months 
to four years imprisonment on his convictions of housebreak¬ 
ing, larceny, and malicious destruction, to take effect at the 
expiration of the sentence imposed in Criminal Case No. 24r~55 1 
(J. A. 130). This appeal follows. 

Officer Magnotti, Metropolitan Police Department, testified 
that he was checking the Acme Food Store at 441 Chaplin 
Street, Southeast, Washington, D. C. at approximately six a. m. 

1 Affirmed by this Court on March 8, 1956. See Washington ▼. United 
States, — U. S. App. D. C. —, 232 F. 2d 357. 


(1) 


on November 17,1954, and discovered that the front door had 
been broken open and that the store’s safe had been removed 
from inside. He stated that the lock had apparently been 
broken with a pinch bar (J. A. 29.) 

Officer Meissner, Metropolitan Police Department, testified 
that on December 1,1954, he had appellant and his co-defend¬ 
ant Muse under arrest at Number 10 Precinct and was ques¬ 
tioning them. The Officer related a statement that defend¬ 
ant Muse made, which statement was not given in the presence 
of appellant. In this statement Muse told Officer Meissner 
that he and appellant had broken into the Acme Food Store 
early on the morning of November 17, 1954, by twisting the 
lock off of the front door with a jimmie. They went into the 
store, earned the safe out, put it on a truck, and then drove 
to 1337 Harvard Street, Northwest, where Muse had an apart¬ 
ment. Muse told the officer that the truck belonged to the 
Mitchell Sporting Goods Store, where he worked. At the 
Harvard street address Muse and appellant carried the safe 
to the former’s second-floor apartment, where they broke it 
open and divided up the money (J. A. 38). Officer Meissner 
said that Muse told him that by dividing the money he (Muse) 
received $117 and appellant received $118. The witness 
stated that at the completion of Muse’s statement appellant 
was brought back into the room and Muse repeated his state¬ 
ment in appellant’s presence, and appellant that said (J. A. 
39), “I didn’t have anything to do with carrying the safe out 
of there. I received a call from Muse to come to his room 
and help him open it, which I did.” Muse’s statement was 
reduced to writing, signed, and witnessed by Officer Meissner 
and Mr. Hammermeister, the manager of the burglarized store. 
It was then read to appellant, and again appellant said that 
the only thing that he had to do with the case was to go to 
Muse’s room and help him open the safe (J. A. 50). 

Officer Meissner further testified that subsequent to Novem¬ 
ber 17,1954, the stolen safe was found in the alley in the rear 
of 1337 Harvard Street. He stated that he was unable to lift 
the safe into his police cruiser by himself, and so he called for 
a crane, which came and moved the safe. The Officer stated 
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that he was six feet and six inches tall and weighed two hundred 
and fifty pounds (J. A. 53). 

Mr. Hammermeister testified that he was the manager of the 
Acme Food Store on November 17, 1954. When he closed for 
the night on November 16th he stated that he locked all the 
doors. Early the following morning, as the result of a tele¬ 
phone call from the police, he returned to the store and found 
that the two locks on the front door had been broken. He 
noticed that the store safe had been taken (J. A. 1-2). He 
stated that subsequently he saw the safe in the police store¬ 
room in the Municipal Building. Mr. Hammermeister testi¬ 
fied that on December 1, 1954, he went to police headquarters 
at about six a. m. and when he arrived he saw Officer Meissner 
typing a statement being made by Muse in the presence of 
appellant (J. A. 6). After this was finished he saw Muse sign 
the statement, and he signed it himself as a witness. Mr. 
Hammermeister identified the statement which was marked as 
Government’s Exhibit No. 4 for identification (J. A. 7). He 
stated that appellant told him that he did not break into the 
store, but did help open the safe in Muse’s room and divided 
the money with Muse (J. A. 18). 

Mr. Sklar testified that he was the owner of a sporting goods 
store and that Muse was employed by him as a porter. He 
said that at about five a. m. on December 1,1954, he was called 
to police headquarters where Muse made a statement to Mr. 
Sklar to the effect that he and appellant had taken a truck 
belonging to Mr. Sklar and used it on the night in question 
(J. A. 23-24). 

The co-defendant Sylvester Muse took the stand and ad¬ 
mitted that he signed the statement that had been introduced 
into evidence as Government Exhibit Number 4. When asked 
when did he sign it, Muse answered (J. A. 69), “After they beat 
me all night.” He denied ever making the statement, admit¬ 
ting only that he signed a statement prepared by the police. 
Muse denied ever burglarizing the Acme Food Store or ever 
implicating appellant in the crime (J. A. 70). Appellant did 
not take the stand. 

Mr. Hammermeister was recalled and stated that in his opin¬ 
ion the treatment given Muse by the police on the morning of 
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December 1, 1954, was very “cordial,” or “In plain words they 
were treated very, very nicely” (J. A. 72). 

Mr. Sklar was recalled and testified that when he saw Muse 
at police headquarters early in the morning of December 1, 
1954, he had no bruises or contusions on or about his body, nor 
did Muse complain about having received any rough treatment 
from the police (R. 246). 

The jury returned a verdict of guilty on Count I, charging 
housebreaking; guilty on Count II, charging grand larceny; 
and guilty on Count III, charging malicious destruction of 
property, and the jury further found that the value of the 
property destroyed under Count III, was valued at less than 
fifty dollars (J. A. 114). 

STATUTES INVOLVED 

District of Columbia Code, Title 22, Section 1801 provides: 

Definition and penalty .—Whoever shall, either in the 
night or in the daytime, break and enter, or enter with¬ 
out breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartment or room, 
whether at the time occupied or not, or any steamboat, 
canal boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of trade, 
with intent to break and carry away any part thereof 
or any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, shall 
be imprisoned for not more than fifteen years. 

Section 2201 provides: 

Grand larceny .—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of 8100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 

Section 403 provides: 

Malicious burning, destruction, or injury of another's 
movable property .—Whoever maliciously injures or 
destroys, or attempts to injure or destroy, by fire or 
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otherwise, any movable property not his own, of the 
value of $50 or more, shall be imprisoned for not less 
than one year and not more than ten years, and if the 
value of the property be less than $50 by a fine not 
exceeding $200 or by imprisonment not exceeding one 
year, or both. 

SUMMARY OF ARGUMENT 

Appellant’s co-defendant made an accusatory statement im¬ 
plicating appellant. When questioned about the statement, 
appellant stated that only a portion thereof was true, and 
explained his part in the crime. Only that part of the state¬ 
ment in which appellant acquiesced was admitted against him. 
This was proper under the KeUey and Skiskowski cases. 

There was ample evidence adduced by the Government to 
allow the case to go to the jury, and to support the verdict of 
guilty. Giving to the Government all proper inferences which 
the evidence allows, appellant’s guilt was proved beyond a 
reasonable doubt. Even assuming, arguendo, that there was 
insufficient proof to support the counts charging malicious 
destruction of property and housebreaking, the general sentence 
imposed does not exceed the maximum allowable under the 
larcency count alone, and therefore, the conviction can be 
sustained. 

ARGUMENT • 

I 

The Co-defendant’s Accusatory Statement Was Properly 

Admitted 

During trial the Government introduced into evidence the 
co-defendant’s confession, 1 in which appellant was implicated. 
In this confession, defendant Muse stated that he and appel¬ 
lant broke into the store, stole the safe and after taking it back 
to Muse’s apartment, broke it open and divided the money. 
Mr. Hammermeister, the manager of the store, was at police 

1 This confession was introduced as Government’s Exhibit No. 4, and waa 
read to the Jury (J. A 50-51). 
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headquarters when appellant and Muse were being questioned 
several weeks after the crime. After Muse’s confession was 
reduced to writing and read to appellant, Mr. Hammermeister 
testified that (J. A. 18), “He [appellant] told me that he didn’t 
help break into the store but helped to open the safe and got 
part of the money.” 

In the charge to the jury, the court said (J. A. 101): 

“With respect to the written statement, or confession, 
alleged confession, introduced in evidence and signed by 
defendant Muse, you are instructed that the said state¬ 
ment was received in evidence and is in evidence for the 
jury’s consideration for all purposes and entirely as an 
exhibit so far as concerns defendant Muse, but that said 
statement, or confession, which is identified as Govern¬ 
ment’s Exhibit Number 4, is received as to defendant 
Washington only as to that portion of the statement in 
which it is stated that the safe was taken to the room 
of defendant Muse at 1337 Harvard Street and opened 
up at that place by both defendant Muse and defendant 
Washington, and that the money contained therein, 
that is, in said safe, was divided between the said two 
defendants. 

In other words, the statement is to be received in 
evidence in its entirely as to all its contents as to de¬ 
fendant Muse, but is received in evidence only as to that 
portion of its contents which contains the statement that 
the safe was taken to 1337 Harvard Street, broken into 
and the money divided by the defendants as to de¬ 
fendant Washington.” 

From this, it is clear that the court only allowed so much of 
Muse’s accusatory statement to be used against appellant as 
appellant had admitted. Under the principle set out in 

KeUey v. United States, -U. S. App. D. C.-,-F. 2d 

-(No. 12857, decided by this Court on July 26,1956), and 

cases cited therein, that portion of Muse’s statement whieh 
appellant admitted was dearly admissible against him. It 
can hardly be argued that appellant’s statement that he helped 
open the safe and received part of the money, was the un- 
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equivocal denial spoken of in Skiskowski v. United States, 81 
TJ. S. App. D. C. 274,158 F. 2d 177 (1947). 

In setting out the rule in Skiskowski this Court cited inter 
alia, the case of People v. Heissler, 338 Ill. 596,170 N. E. 685, 
689(1930). In Heissler the court said: 

«# • * The principle upon which statements made in 
the presence of one accused of crime are admissible in 
evidence against him is that his silence when he might, 
and naturally would, deny the accusation of guilt, if it 
were untrue, is regarded as an acquienence in the truth 
of the statements and an implied admission of guilt. 
* * * Where the incriminating statements or accusa¬ 
tions are denied in toto by the accused, there can be no 
implied admission of guilt, and sueh statements are 
inadmissible against him, * * * but if he makes a reply 
admitting the truth of the statements, wholly or in part, 
both the statements and the reply are competent * # 
[Citations omitted; emphasis added.} 

People v. Megladdery, 40 Cal. App. 2d 748, 106 P. 2d 84, 103 
(1940) is of similar vein, and states the rule as follows: 

* * * But the proffered testimony here was not 
merely an accusation and denial, but also a purported 
explanation by Megladdery. This statement contained 
many false, evasive and contradictory statements. The 
rule is clear that a statement by the defendant made 
in answer to an accusatory statement, containing not 
only a denial but also false and evasive statements, is 
admissible. The reason that a denied accusatory state- 
ment is refused admission is that the issue involved is 
the conduct of the accused in the face of the accusation. 
Where the accusation is denied, the accusation, which 
is merely admitted to explain the conduct of the ac¬ 
cused, has no evidentiary force. But where the conduct 
of the accused in the face of the accusation is of evi¬ 
dentiary importance, such as where false and evasive 
replies are made together with a denial, the conduct of 
the accused is admissible as showing a consciousness of 
guilt and the accusation is admissible to explain that 
conduct. 
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Also see Commonwealth v. Green, 302 Mass. 547, 20 N. E. 2d 
417, 420 (1939). 

Thus, it would seem from the Shiskowski case, and the above 
cited cases, that the entire accusatory statement of Muse was 
admissible against appellant, but out of an apparent abundance 
of caution, the court restricted the use to which the jury could 
put Muse’s statement as against appellant. Clearly the ad¬ 
mission of a portion of the statement as evidence against 
appellant was perfectly proper. 

II 

The Misdemeanor Conviction Under D. C. Code Section 22-403 

Was Proper 

Appellant argues that (Br. 7), “ * # * there was no com¬ 
petent evidence as to the value of the safe.” The Govern¬ 
ment does not contend that any witnesses testified as to the 
actual cash value of the safe, but it was established through Mr. 
Hammermeister (J. A. 2), that the safe that was stolen was in 
daily use at the Acme Food Store to keep money in, and when 
stolen the safe contained $190. Another witness for the Gov¬ 
ernment, Mr. Sipe, stated that he thought the safe was worth 
approximately $50 (J. A. 21). Therefore, it is obvious that 
the safe being in daily use at the market was worth something. 
The court properly instructed the jury to determine whether 
the safe was worth more than fifty dollars or less than fifty 
dollars (J. A. 113), and the jury returned a verdict on the 
value of the safe of (J. A. 114), “less than fifty dollars.” 

In support of his argument, appellant cites the case of 
McQuaid v. United States, 90 U. S. App. D. C. 59, 193 F. 2d 
696 (1951). In McQuaid the jury had returned a verdict, on 
a count charging receiving stolen property, of “guilty as 
charged.” Since the jury had not determined whether the 
goods received by McQuaid were valued at more than or less 
than thirty-five dollars this Court reversed saying that the 
verdict did not indicate whether the jury was finding the de¬ 
fendant guilty of a felony (if over thirty-five dollars) or of a 
misdemeanor. That problem is not in the present case. Ap¬ 
pellant was clearly found guilty of the lesser offense, since the 
jury found that the goods were less than fifty dollars in value. 
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III 

The Evidence Supports The Verdict 

Mr. Hammermeister testified (J. A. 18), that appellant ad¬ 
mitted that he helped break open the stolen safe and received 
part of the money. Thus by his own admission appellant was 
in possession of recently stolen property, and from this it was 
perfectly proper few* the jury to presume that such possession 
was the result of a larceny. Tractenberg v. United States, 53 
App. D. C. 396,398,293 F. 476 (1923); Baker v. United States, 

-U. S. App. D. C.-, 234 F. 2d 685 (1956). Further, 

Officer Meissner testified that when he found the safe he was 
unable to lift it by himself, although he is six feet six inches 
tall and weighs two hundred and fifty pounds (J. A. 53). Con¬ 
sequently the jury’s presumption that appellant was involved 
in the housebreaking and the larceny was buttressed by the 
inference that it would have been impossible, or at least highly 
improbable that Muse could have carried the safe by himself. 

From the above presumptions (which were completely un¬ 
rebutted by appellant, who offered no evidence) the jury 
could also have found that appellant was guilty of the house¬ 
breaking which was part and parcel of the larceny, since it was 
shown beyond doubt that the safe was taken from inside of 
the store, and could only have been taken by breaking into 
the store. However, even should this Court find that there 
is insufficient evidence to support the housebreaking count, 
the general sentence imposed (16 months to 4 years) does not 
exceed the maximum allowable under the larceny count alone, 
which carries a ten year maximum sentence, and the conviction 
can be sustained on the larceny count alone. Pinkerton v. 
United States, 328 U. S. 640 n.l (1946); Warner v. United 
States, 93 U. S. App D. C. 412, 208 F. 2d 45 (1953). 

Thus, viewing the record in the fight most favorable to the 
Government (appellant having been convicted by a jury), it 
will be seen that there is ample evidence to support appellant’s 
conviction, and under the standards of Curley v. United States, 
81 U. S. App. D. C. 389, 160 F. 2d 229 (1947), the court was 
correct in denying appellant’s motion for judgment of acquit¬ 
tal. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Alfred Hantman, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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